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AGREEMENT AND PLAN OF MERGER

The Parties to the Deal:

Whole Foods Market, Inc. (“Whole Foods™) is a Texas corporation that is one of the
world’s leading retailers of natural and organic foods." Whole Foods grew from one store in Aus-
tin, Texas in 1980 to 193 stores today in locations throughout North America and the United King-
dom.? Whole Foods is uniquely mission driven, noting that “We’re highly selective about what we
sell, dedicated to stringent Quality Standards, and committed to sustainable agriculture.”® In addi-
tion to continued commitment to its core values, Whole Foods has also remained committed to its
heritage — Whole Foods CEO and Chairman, John Mackey, was one of the three original founders
of the company.”

In 1978, the forerunner to Whole Foods was founded by John Mackey and his girlfriend in
Austin, Texas and named “Saferway” — a spoof on the national food store Safeway.® Two years
later, the first Whole Foods store opened in the Austin area. Not long thereafter, Whole Foods em-
barked on an expansion plan that included Houston, Dallas and New Orleans.® Following further
in-house expansion by Whole Foods, the company sought external expansion via mergers and ac-
quisitions.”  In fact, Whole Foods embarked on 18 retail acquisition transactions in route to its cur-
rent store count of 193.°

Throughout Whole Foods’ history of expansion, the company has remained committed to a
vision that recognizes the symbiotic relationship between the food chain, human beings, and
“Mother Earth.”® This distinct culture can be symbolized in three simple phrases: Whole Foods,
Whole People, and Whole Planet.*

On February 2, 2007, Whole Foods announced that the company, along with a wholly
owned subsidiary, WFMI Merger Co. (“WFMI”), had entered into an agreement and plan of merger
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(the “Agreement”) with Wild Oats Markets, Inc. (“Wild Oats”).** A joint press release issued by
Whole Foods and Wild Oats announced the deal and provided the following summary of the trans-
action:

Q) Whole Foods, through its wholly-owned subsidiary WFMI, will acquire Wild Oats
common stock via a cash tender offer of $18.50 per share, a 23% premium to the
one-month average closing price;

(i) The transaction’s enterprise value, including assumption of Wild Oats’ debt, is ex-
pected to be approximately $700 million;

(iii)  The tender offer and transaction will be funded by $700 million of senior term loans
and, in addition, Whole Foods plans to increase its existing revolving credit facility
an additional $250 million."

The press release also noted that the planned tender offer expired in 30 days but was subject to ex-
tension and the receipt of required governmental approvals.*®

Wild Oats was founded in 1987 in Boulder, Colorado following the purchase of a single
natural foods store.** The “natural food store” concept grew from store to store and Wild Oats be-
came the United States’ second largest organic and natural food supermarket chain.*® Wild Oats
currently operates 110 stores in 24 states and British Columbia under four separate store names:
Wild Oats Marketplace (nationwide), Sun Harvest (Texas), Henry’s Farmers Market (Southern
California), and Capers Community Market (British Columbia). ™

With a store concept and mission statement that is similar to Whole Foods, Wild Oats’ pri-
mary business philosophy is to “provide customers with the best selection of natural foods and
health care products in a friendly, informative setting. Wild Oats strives to be a proactive member
of its comrlgunity, contributing to the lives of our customers, the communities we do business in and
our staff.”

Although Wild Oats experienced considerable growth and success in serving the natural and
organic health food market, immediately prior to the announcement of the Agreement Wild Oats
had experienced some instability."® In October 2006, both large and small investors began to be-

1 Form 8-K, filed as of February 2, 2007, of Whole Foods Market, Inc., available at
http://www.sec.gov/Archives/edgar/data/865436/000110465907012764/a07-5192_18k.htm (hereinafter Whole Foods 8-K).
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lieve they were overexposed to the natural foods retail segment and, consequently, a sell-off oc-
curred.’® During a 10 day stretch in October 2006, Whole Foods’ shares tumbled 30% and Wild
Oats’ shares fell 20%.2° Moreover, over a six month period Wild Oats’ CEO and CFO both left the
company, leaving a leadership void and creating a buying opportunity for Whole Foods.?

At the beginning of 2007, following Wild Oats’ management upheaval and share price drop,
Whole Foods approached Wild Oats to discuss a possible merger. While the timing appeared to be
ideal, in fact, Whole Foods had considered making a deal with Wild Oats as early as 2001.%* How-
ever, in early 2007, the timing for both companies was right. As Whole Foods CEO John Mackey
noted candidly, “We had seen continued operating improvement by Wild Oats in the last few years.
These guys were definitely getting better. They were getting to be a stronger competitor, they were
doing a much better job ... we thought it was a good time to take a look at it.”*®

The Deal v. The Press Releases and related SEC Filings:

The announcements of the upcoming merger of Whole Foods and Wild Oats began appear-
ing on February 21, 2007.2* The initial step to begin the process of completing the transactions
contemplated by the Agreement (aside from required SEC filings) involved the initiation of the
agreed upon tender offer to purchase all the outstanding common shares of Wild Oats. The joint
press release issued by Whole Foods and Wild Oats indicated that the tender offer would commence
on February 27, 2007.% As promised in the joint press release, a review of the Form 10-K filing
(annual report) of Wild Oats for the period ended December 20, 2006 reveals that Whole Foods did
in fact initiate “a tender offer on Schedule TO filed with the Securities and Exchange Commission”
on February 27, 2007.%

One of the most common questions from an employee of an entity involved in any business
combination is, “Will I have a job once the merger is finalized?” Many employee advocacy groups
and labor unions begin to fear the worst for rank and file employees when words and phrases such
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2 Bloomberg.com, Whole Foods Agrees to Buy Wild Oats; Profit Declines (Feb. 21, 2007), available at,
http://www.bloomberg.com/apps/news?pid=20670001&refer=&sid=aleDLpdB5Qic (hereinafter Bloomberg).
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as “synergy,” “reduced overhead,” and “redundancies” are used by management eager to trumpet
the future success of a proposed merger transaction. Interestingly, however, both Whole Foods and
Wild Oats seem to profess a different corporate mentality — one that is consistent with their corpo-
rate image and seeks to emphasize corporate and social responsibility.?” In fact, in the Frequently
Asked Questions section of Wild Oats’ website, Wild Oats’ management indicated that, following
the merger, “Every associate who works in a Wild Oats or Capers store is guaranteed a job offer in
the newly merged company ...”%

However, when you compare the communications of Wild Oats management with those of
Whole Foods and the specific language of the Agreement, job protection for existing Wild Oats
employees seems much less certain. For example, immediately following the announcement of the
Agreement, Whole Foods CEO John Mackey indicated that some Wild Oats stores will be closed
and other stores that overlap with the service area of existing Whole Foods stores will be relo-
cated.”® While noting these realities, Whole Foods declined to disclose how many stores will be or
are planned to be closed.*® Moreover, a review of the specific provisions of the Agreement reveals
no explicit clauses entitling existing Wild Oats employees to continued employment with Whole
Foods following the completion of the merger. In fact, the only tangible protection for existing em-
ployees of Wild Oats is discussed in Section 5.3 of the Agreement, which entitles Wild Oats’ em-
ployees to credit for all years of service in employee benefit plans maintained by the surviving cor-
poration (following the merger).®* Thus, it appears that, as with most companies, the economic re-
alities will govern future actions taken with respect to stores and employees; accordingly, a key sen-
tence of the joint press release expresses this reality — “Whole Foods Market will be evaluating each
banner as well as each store to see how it fits into its overall brand and real estate strategy.”*

Additionally, as with many acquisitions, promises of seamlessness and continuity accompa-
nied the press release announcing the Agreement.®* Whole Foods stressed that the merger repre-
sented a significant opportunity for “overhead cost savings,” “store-level productivity gains,” and,
importantly, “a significant earnings driver for Whole Foods over the next several years.”** Further,
Whole Foods management stressed their ability to revitalize struggling stores and stated they could
“put jet propulsion under a lot of [stores] in the next year or two.”* In addition to management’s
claims of “synergies” (which, of course, accompany every merger transaction that has been an-
nounced in the history of mankind), it is interesting to note that the financial markets enthusiasti-
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cally embraced the announced merger.% In fact, shares of both Whole Foods and Wild Oats
jumped more than 13% upon the announcement of the merger and stock market analysts endorsed
the proposed transaction with comments such as “strategic slam dunk” and “Whole Foods should be
able to drive much faster productivity gains through synergy potential and scale.”®" It is interesting
to note that management’s claims and market reaction regarding the benefits of the proposed merger
both seem positive; however, only time will tell whether the prediction of synergies, cost savings
and increasingly satisfied customers, employees, and communities will come to fruition.

Conclusion:

The transaction envisioned by the Agreement combining the world’s two largest natural and
organic food retailers, Whole Foods and Wild Oats, is expected to close sometime during April
2007, pending receipt of final regulatory governmental approvals, satisfaction of all closing condi-
tions and successful completion of Whole Foods’ tender offer. The websites of both Whole Foods
and Wild Oats contain significant information about the Agreement and future plans to integrate the
two entities.*®

While the press releases concerning the proposed merger paint a picture of seamlessness,
synergy, and unparalleled opportunity for the combined Whole Foods and Wild Oats entities, time,
experience and financial performance will determine whether the merger of the two largest organic
and natural foods retailers, which seem to have similar corporate cultures, is a success. As with
many transactions, promises of efficiencies and continued employment for affected employees may
also prove illusory, as the specific provisions of the Agreement do not provide guaranteed employ-
ment for Wild Oats’ existing employees. However, Whole Foods has built its business model on
progressive values such as sustainable agriculture, community citizenship, shared fate (places limits
on executive compensation), and integrity in all business dealings®’; consequently, many of the
promises that prove to be commonly illusory in many merger transactions may indeed be kept fol-
lowing the completion of the merger.

% MarketWatch, supra note 22.
3" SmartMoney, supra note 18; Id.

% EAQ, supra note 4; See http://www.wholefoodsmarket.com/investor/pr07-02-21merger.pdf.

% Whole Foods Market, Company Core Values, available at http://www.wholefoodsmarket.com/company/corevalues.html (hereinaf-
ter Core Values).
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AGREEMENT AND PLAN OF MERGER™

AGREEMENT AND PLAN OF MERGER, dated as of February 21, 2007 (the "Agreement"),
by and among Wild Oats Markets, Inc., a Delaware corporation (the "Company"), WFEMI Merger
Co., a Delaware corporation (“Merger Sub"), and Whole Foods Market, Inc., a Texas corporation
("Purchaser").

WHEREAS, the board of directors of each of Purchaser and the Company has approved the ac-
quisition of the Company by Purchaser on the terms and conditions set forth in this Agreement;

WHEREAS, on the terms and subject to the conditions set forth herein, Merger Sub has agreed
to commence a tender offer (the "Offer") to purchase all outstanding shares of common stock, par
value $0.001 per share, of the Company (the "Company Common Stock"), including the associated
preferred stock purchase rights (the "Rights") issued pursuant to the Rights Agreement, as amended,
dated May 22, 1998, by and between the Company and Wells Fargo Bank, N.A., as successor in
interest to Norwest Bank Minneapolis, N.A. (the "Rights Agreement") (the shares of Common
Stock, together with the Rights, being referred to collectively as the "Shares"), at a price of $18.50
per Share, net to the seller in cash (such price, or any higher price as may be paid in the Offer in ac-
cordance with this Agreement, the "Offer Price");

WHEREAS, following the consummation, or under certain conditions, the termination of the
Offer, on the terms and subject to the conditions set forth herein, Merger Sub shall merge with and
into the Company (the "Merger") and each Share that is issued and outstanding immediately prior to
the Effective Time (other than Shares held in the treasury of the Company or owned by Merger Sub,
Purchaser or any direct or indirect wholly-owned Subsidiary of Merger Sub or the Company imme-
diately prior to the Effective Time, which will be canceled with no consideration issued in exchange
therefor, and other than Dissenting Shares) will be canceled and converted into the right to receive
cash in an amount equal to the Offer Price, all upon the terms and conditions set forth herein;

WHEREAS, the board of directors of the Company (the "Company Board") has, on the terms
and subject to the conditions set forth herein, unanimously (i) determined that the transactions con-
templated by this Agreement are fair to, and in the best interests of, the stockholders of the Com-
pany, (ii) approved and declared advisable this Agreement and the transactions contemplated
hereby, including the Offer and the Merger, in accordance with the Delaware General Corporation
Law (the "DGCL"), and (iii) determined, as of the date hereof, to recommend that the Company's
stockholders accept the Offer and tender their Shares to Purchaser and, to the extent applicable,
adopt the "agreement of merger" (as such term is used in Section 251 of the DGCL) set forth in this
Agreement;*

WHEREAS, the board of directors of Purchaser has, on the terms and subject to the conditions
set forth herein, unanimously approved and declared advisable this Agreement and the transactions
contemplated hereby, including the Offer and the Merger, and Purchaser and or a wholly-owned

40

For presentation purposes, the table of contents of the Agreement and Plan of Merger (“Agreement”) has been omitted.

1 Section 251(b) of the Delaware General Corporation Law provides that “the board of directors of each corporation which desires to
merge or consolidate shall adopt a resolution approving an agreement of merger or consolidation and declaring its advisability.”

DEL. CoDE. ANN. tit. 8, 8251(b) (2007). Additionally, Section 251(b) provides that certain statements, including the terms and condi-
tions of the proposed merger, must be included in the agreement of merger. Id.



Subsidiary of Purchaser (in each case, in its capacity as the sole stockholder of Merger Sub) has
adopted the "agreement of merger" set forth in this Agreement in each case, in accordance with the
DGCL,;

WHEREAS, contemporaneously with the execution and delivery of this Agreement, the parties
hereto have entered into a Tender and Support Agreement, dated even date herewith, with Yucaipa
American Alliance Fund I, L.P. and Yucaipa American Alliance (Parallel) Fund I, L.P. (the "Sup-
port Agreement"); and

WHEREAS, terms used but not defined herein shall have the meanings set forth in Section 9.4,
unless otherwise noted.

NOW, THEREFORE, in consideration of the foregoing premises and the mutual covenants and
agreements herein contained, and intending to be legally bound hereby, the parties hereby agree as
follows:

ARTICLE |
THE OFFER
SECTION 1.1. The Offer.

(@) (i) Merger Sub shall, and Purchaser shall cause Merger Sub to, promptly (but in no event
later than February 27, 2007) commence (within the meaning of Rule 14d-2** under the Securities
Exchange Act of 1934, as amended (the "Exchange Act™)) the Offer to purchase all outstanding
shares of Company Common Stock, at the Offer Price. The obligations of Merger Sub to, and of
Purchaser to cause Merger Sub to, accept for payment and to pay for any shares of Company Com-
mon Stock tendered pursuant to the Offer shall be subject to only those conditions set forth in Ex-
hibit A hereto (the "Offer Conditions").*® The initial expiration date of the Offer shall be the twenti-
eth business day following (and including the day of) the commencement of the Offer. Merger Sub
expressly reserves the right (but shall not be obligated) at any time or from time to time in its sole
discretion to waive any Offer Condition or modify or amend the terms of the Offer, except that,
without the prior written consent of the Company, Merger Sub shall not (A) decrease the Offer
Price or change the form of the consideration payable in the Offer, (B) decrease the number of
shares of Company Common Stock sought pursuant to the Offer, (C) amend or waive the Minimum
Tender Condition (as defined in Exhibit A), (D) add to the conditions set forth on Exhibit A , (E)
amend or modify the conditions set forth on Exhibit A in a manner adverse to the holders of shares
of Company Common Stock, (F) extend the expiration of the Offer except as required or permitted

2 Rule 14d-2 under the Securities Exchange Act of 1934 governs the commencement of a tender offer under federal securities laws.
The rule discusses the requirements and mechanics of the initiation of a tender offer, including the official date of commencement of
the offer, pre-commencement communications and whether such communications will be deemed initiation of the offer, and certain
other regulatory requirements triggered by the commencement of a tender offer. See Securities Lawyer’s Deskbook,
http://www.law.uc.edu/CCL/34ActRIs/rule14d-2.html.

3 Exhibit A to the Agreement contains a list of exceptions under which the Merger Sub may refuse to accept certain shares for pay-
ment under the planned tender offer. Such exceptions include: (1) a lack of interest in the tender offer to the extent that the total
number of shares owned by the Purchaser, Merger Sub and its subsidiaries, in addition to those tendered, does not constitute at least a
majority of the then outstanding shares of Common Stock (on a fully diluted basis); (2) the existence of a law, decree, injunction of
similar legal mechanism prohibiting the planned Offer and Merger; or (3) the Agreement shall have been terminated pursuant to the
provisions contained in Article VII. See Exhibit A.
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by Section 1.1(a)(ii) or (iii) , or (G) make any other change in the terms or conditions of the Offer
which is adverse to the holders of shares of Company Common Stock.*

(i) Subject to the satisfaction or waiver by Merger Sub of the Offer Conditions as of the time of
any scheduled expiration of the Offer (including at the expiration of any extension of the Offer as
described below), Merger Sub shall, and Purchaser shall cause Merger Sub to, accept for payment
and promptly pay for shares of Company Common Stock validly tendered and not withdrawn pur-
suant to the Offer. Merger Sub may, without the consent of the Company, (A) extend the Offer for
one or more periods of time of up to twenty business days per extension if at any scheduled expira-
tion of the Offer any of the Offer Conditions are not satisfied, until such time as such Offer Condi-
tions are satisfied or waived, (B) extend the Offer for any period required by any rule, regulation,
interpretation or position of the Securities and Exchange Commission (the "SEC") or the staff
thereof or the Nasdaq Global Market ("Nasdaq™) applicable to the Offer, or (C) elect to provide a
subsequent offering period for the Offer in accordance with Rule 14d-11 under the Exchange Act,
provided that Merger Sub shall not extend the Offer pursuant to clause (A) of this Section beyond
the Outside Date without the consent of the Company. The Offer Price may be increased, and the
Offer may be extended to the extent required by law in connection with such increase in the Offer
Price, in each case without the consent of the Company.*

(iii) Subject to the terms and conditions of this Agreement, Merger Sub shall extend the Offer
on one or more occasions for periods determined by Merger Sub of up to twenty business days per
extension if, at any scheduled expiration of the Offer, any of the Offer Conditions have not been
satisfied or waived; provided, that (A) if all Offer Conditions other than the Minimum Tender Con-
dition are satisfied or waived as of any scheduled expiration of the Offer, Merger Sub shall not be
obligated to extend the Offer unless required by applicable Law or any applicable rule or regulation
of any stock exchange (but shall be entitled to extend the Offer), and (B) if at any scheduled expira-
tion of the Offer (x) the Offer Condition set forth in Paragraph 2(a) of Exhibit A has not been satis-
fied or waived (other than by reason of a judgment, injunction or order that is not final or remains
subject to appeal) or (y) the Offer Condition set forth in Paragraph 2(d) of Exhibit A has not been
satisfied or waived by Merger Sub and, in the case of clause (y), the breach or failure to perform or
comply that has caused such non-satisfaction is not capable of being cured within 30 days after re-
ceipt by the Company of notice of such breach or failure or, if capable of being cured within such
period, has not been cured within such period, then Merger Sub shall not be obligated (but shall be
entitled) to extend the Offer; provided , further , that Merger Sub shall not, and shall not be required

4 Section 1.1(a)(i) provides that the Merger Sub retains the right to waive an Offer Condition and may amend or modify the terms of
the Offer; however, Section 1.1(a)(i) also provides a list of potential amendments which require the permission of the Company be-
fore they may be modified or waived. The conditions that can only be modified, waived or amended with the permission of the
Company are some of the most important of those contained in Exhibit A, including those related to (1) a decrease in the Offer Price
or a change in the form of the consideration to be paid, (2) a decrease in the number of shares of Company Common Stock sought
under the Offer, and (3) any addition to the conditions set forth in Exhibit A.

45 Section 1.1(a)(ii) provides that the Merger Sub may take certain extensions with respect to the Offer without the consent of the
Company. Such actions include extending the Offer for twenty day periods if any of the Offer Conditions, as set forth in Exhibit A,
are not satisfied at the expiration of the initial expiration period or extending the Offer as required by any applicable Securities and
Exchange Commission (“SEC”) or NASDAQ rules and regulations. Although this provision does not require the consent of the
Company, it appears reasonable in that an extension of time for the Offer can only further the intent of the parties under the Agree-
ment and an extension pursuant to rules and regulations of the SEC and NASDAQ helps to ensure legal and other necessary compli-
ance.



to, extend the Offer (1) beyond the Outside Date or (2) at any time that it is permitted to terminate
this Agreement pursuant to Article \V11.%°

(b) On the date of commencement of the Offer, Purchaser and Merger Sub shall (i) file or cause
to be filed with the SEC a Tender Offer Statement on Schedule TO (together with all amendments
and supplements thereto, the "Schedule TO")*” with respect to the Offer which shall contain the of-
fer to purchase and related letter of transmittal and summary advertisement and other ancillary
documents and instruments required thereby pursuant to which the Offer will be made (collectively
with any supplements or amendments thereto, the "Offer Documents™) and (ii) cause the Offer
Documents to be disseminated to holders of Company Common Stock. The Company and its coun-
sel shall be given a reasonable opportunity to review and comment on the Offer Documents prior to
their filing with the SEC, and the Purchaser and Merger Sub shall give reasonable and good faith
consideration to any comments made by Company and their counsel. Purchaser and Merger Sub
agree to provide the Company with (i) any comments or other communications, whether written or
oral that may be received from the SEC or its staff with respect to the Offer Documents promptly
after receipt thereof and prior to responding thereto and (ii) a reasonable opportunity to participate
in the response of Purchaser and Merger Sub to those comments and to provide comments on that
response (to which reasonable and good faith consideration shall be given), including by participat-
ing with Purchaser and Merger Sub or their counsel in any discussions or meetings with the SEC. If
at any time prior to the Closing, any information relating to the Offer, the Merger, the Company,
Purchaser, Merger Sub or any of their respective Affiliates, directors or officers, should be discov-
ered by the Company or Purchaser which should be set forth in an amendment or supplement to the
Offer Documents, so that the Offer Documents shall not contain any untrue statement of a material
fact or omit to state any material fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they are made, not misleading, the
party which discovers such information shall promptly notify the other party, and an appropriate
amendment or supplement describing such information shall be filed with the SEC and dissemi-
nated to the stockholders of the Company, as and to the extent required by applicable law or any
applicable rule or regulation of any stock exchange.*®

46 Section 1.1(a)(iii) provides that Merger Sub is required to extend the Offer on one or more occasions if one or more of the Offer
Conditions has not been met; however, the Merger Sub is not required to extend the offer if the only condition not yet met is the
Minimum Tender Condition (defined in Exhibit A as a majority of the outstanding Company Common Stock). This provision ulti-
mately makes sense, especially from the Company’s standpoint, because it ensures that the Merger Sub will continue to make all
efforts to ensure that all of the Offer Conditions are met, which will hopefully avoid the termination of the Agreement. This becomes
particularly important in view of the substantial termination fees that could possibly be paid by either party should the Agreement no
ultimately be finalized.

47 See Securities and Exchange Commission, http://www.sec.gov/about/forms/schedto.pdf for the official Schedule TO promulgated
by the SEC. Schedule TO is used by certain parties to supply certain required information to the SEC upon the occurrence of certain
events, such as a third-party tender offer. The information contained on Schedule TO may include summaries of terms, company
information, past contacts, negotiations and transactions, the purpose of the transaction, and the source and amount of funds or other
consideration. Id.

48 Section 1.1(b) is designed to ensure that all parties cooperate and communicate in the filing of all documents related to Schedule
TO. Although the Purchaser will be filing the Schedule TO, the Agreement explicitly provides the Company with a reasonable op-
portunity to review all Offer Documents (those documents that are to be included with Schedule TO and ultimately mailed to Com-
pany Stockholders). In addition, Section 1.1(b) also provides that the parties will continue to cooperate to ensure timely response to
all SEC comments and ensure none of the statements in documents filed with the SEC remain uncorrected in the event errors are
discovered.


http://www.sec.gov/about/forms/schedto.pdf

(c) Purchaser shall provide or cause to be provided to Merger Sub on a timely basis the funds
necessary to purchase any shares of Company Common Stock that Merger Sub becomes obligated
to purchgge pursuant to the Offer and Merger Sub shall maintain such funds exclusively for such
purpose.

SECTION 1.2. Company Consent; Schedule 14D-9.
(a) The Company hereby approves of and consents to the Offer.

(b) On the date the Offer Documents are filed, the Company shall file with the SEC a Solicita-
tion/Recommendation Statement on Schedule 14D-9 (together with all amendments and supple-
ments thereto, the "Schedule 14D-9")° containing, subject to Section 5.3, the recommendations of
the Company Board described in Section 4.4(b) . Each of Purchaser and Merger Sub shall promptly
furnish to the Company in writing all information concerning Purchaser or Merger Sub that may be
required by applicable securities laws or reasonably requested by the Company for inclusion in the
Schedule 14D-9. The Company hereby consents to the inclusion of the recommendations of the
Company Board described in Section 4.4(b) in the Offer Documents (it being understood that such
consent shall not be deemed to limit the Company Board's rights under Section 5.3) and to the in-
clusion of a copy of the Schedule 14D-9 with the Offer Documents mailed or furnished to the Com-
pany's stockholders. Purchaser and Merger Sub shall be given a reasonable opportunity to review
and comment on the Schedule 14D-9 prior to its filing with the SEC, and the Company shall give
reasonable and good faith consideration to any comments made by Purchaser and Merger Sub and
their counsel. The Company agrees to provide Purchaser and Merger Sub with (i) any comments or
other communications, whether written or oral, that may be received from the SEC or its staff with
respect to the Schedule 14D-9 promptly upon receipt thereof and prior to responding thereto and (ii)
a reasonable opportunity to participate in the response of the Company to those comments and to
provide comments on that response (to which reasonable and good faith consideration shall be
given), including by participating with the Company or their counsel in any discussions or meetings
with the SEC. If at any time prior to the Closing, any information relating to the Offer, the Merger,
the Company, Purchaser, Merger Sub or any of their respective Affiliates, directors or officers,
should be discovered by the Company, Purchaser or Merger Sub which should be set forth in an
amendment or supplement to the Schedule 14D-9, so that the Schedule 14D-9 shall not contain any
untrue statement of a material fact or omit to state any material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they are

49 Section 1.1(c) reveals some of the economic reality behind the Agreement which is, legally, by and among Purchase, Company and
Merger Sub. While Merger Sub is certainly an integral player in the transaction, the driving economic force is Purchaser. This is
especially true since Merger Sub is a subsidiary of Purchaser; nonetheless, nowhere is the reality made clearer than in Section 1.1(c)
where it is expressly acknowledged that it is Purchaser who will be providing the necessary funds that will allow Merger Sub to pur-
chase all Company Common Stock that is ultimately tendered pursuant to the Offer.

% Schedule 14D-9 is a solicitation/recommendation statement under Section 14(d)(4) of the Securities Exchange Act of 1934.
Schedule 14D-9 often contains certain information regarding a tender offer for securities, including information concerning the Com-
pany filing the schedule, past contacts, negotiations or agreements, the solicitation or recommendation of the Company (for a corpo-
ration, such recommendation comes from its Board of Directors) and the purpose of the transaction. Of these possible includes on
Schedule 14D-9, one of the most significant is the actual solicitation or recommendation. The specific information required to be
reported concerning the solicitation or recommendation is listed in Iltem 1012(a) through (c) of Regulation M-A. Regulation M-A
requires that the information furnished include the solicitation or recommendation, the reasons supporting the solicitation or recom-
mendation, whether the filing person intends to tender his, her or its shares, and, to the extent known, the recommendations of others.
See Securities Lawyer’s Deskbook, http://Aww.law.uc.edu/CCL/34ActRIs/rule14d-101.html and http://www.law.uc.edu/CCL/regS-
K/SK1012.html; Securities and Exchange Commission, http://www.sec.gov/about/forms/regm-a.pdf.
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made, not misleading, the party which discovers such information shall promptly notify the other
party, and an appropriate amendment or supplement describing such information shall be filed with
the SEC and disseminated to the stockholders of the Company, as and to the extent required by ap-
plicable law or any applicable rule or regulation of any stock exchange.

SECTION 1.3. Stockholder Lists. In connection with the Offer, the Company shall cause its
transfer agent to, promptly (but in any event on or before February 23, 2007), furnish Purchaser and
Merger Sub with mailing labels, security position listings and any available listing or computer file
containing the names and addresses of the record holders of the Shares as of the latest practicable
date and shall furnish Purchaser and Merger Sub with such information and assistance (including
periodic updates of such information) as Purchaser or Merger Sub or their agents may reasonably
request in communicating the Offer to the record and beneficial holders of the Shares.** Subject to
the requirements of applicable law, and except for such actions as are reasonably necessary to dis-
seminate the Offer Documents and otherwise to perform its obligations hereunder, Merger Sub shall
hold all information and documents provided to it under this Section 1.3 in confidence in accor-
dance with the Confidentiality Agreement, and shall use such information and documents only in
connection with the Offer, and if this Agreement shall have been terminated, Purchaser and Merger
Sub shall promptly deliver (and use their respective reasonable best efforts to cause their agents to
deliver) to the Company all such information and documents (and all copies, extracts or summaries
thereof).

SECTION 1.4. Directors.

(a) Promptly upon the purchase by Merger Sub pursuant to the Offer of such number of Shares
as represents at least a majority of the then-outstanding shares of Company Common Stock, and
from time to time thereafter, Merger Sub shall be entitled to designate such number of directors,
rounded up to the next whole number, on the Company Board as will give Merger Sub representa-
tion on the Company Board equal to the product of (x) the total number of directors on the Com-
pany Board (after giving effect to any increase in the number of directors pursuant to this Section
1.4) and (y) the percentage that such number of Shares so purchased bears to the total number of
shares of Company Common Stock outstanding, and the Company shall, upon request by Merger
Sub, promptly increase the size of the Company Board or use its reasonable best efforts to secure
the resignations of such number of directors as is necessary to provide Merger Sub with such level
of representation and shall cause Merger Sub's designees to be so elected or appointed.® The Com-
pany shall also use its reasonable best efforts to cause individuals designated by Merger Sub to con-

%! Section 1.3 and its stockholder list provision ensures that the Purchaser and Merger Sub will be able to communicate the details of
the overall transaction and the tender offer to the record holders of Company Common Stock as of the latest practicable date. This
will ensure that important information regarding the proposed transaction reaches the ultimate decisions makers — the holders of
Company Common Stock.

%2 Section 1.4 is the essential provision that will give Merger Sub (and, by extension, Purchaser) control over the Company upon the
accumulation of a majority interest in the Common Stock of the Company. The provision is structured to provide Merger Sub with a
majority of the members of the board of directors of the Company as soon as Merger Sub purchases what represents a majority of the
then-outstanding shares of Common Stock of the Company. The provision not only ensures that Merger Sub will receive adequate
representation on the board of directors for its shares — such as one-half of the directors for just over 50% of the Company Common
Stock owned — but it goes farther and provides that the Company will take all steps necessary, even adding a seat on the board of
directors of the Company, to ensure that Merger Sub has a majority of the members of the board of directors. Moreover, Section 1.4
goes on to provide that the Company will use its best efforts to ensure that directors designated by Merger Sub will represent a simi-
lar percentage (and majority) of the members of each committee of the board of directors. This could be particularly important in
regards to important committees, such as the compensation committee and the audit committee.



stitute the same percentage of each committee of the Company Board as the percentage of the entire
Company Board represented by individuals designated by Merger Sub. The Company's obligations
to appoint designees to the Company Board shall be subject to Section 14(f) of the Exchange Act.
At the request of Merger Sub, the Company shall take all actions necessary to effect any such elec-
tion or appointment of Merger Sub's designees, including mailing to its stockholders the informa-
tion required by Section 14(f) of the Exchange Act and Rule 14f-1 promulgated thereunder which,
unless Merger Sub otherwise elects, shall be so mailed on a date not less than ten (10) days prior to
the expiration of the initial Offer.>® Purchaser and Merger Sub will supply to the Company all in-
formation with respect to themselves and their respective officers, directors and Affiliates required
by Section 14(f) of the Exchange Act and Rule 14f-1 promulgated thereunder.

(b) Following the election or appointment of Merger Sub's designees pursuant to Section 1.4(a)
and prior to the Effective Time, any amendment or termination of this Agreement requiring action
by the Company Board, any extension of time for the performance of any of the obligations or other
acts of Purchaser or Merger Sub under this Agreement, any waiver of compliance with any of the
agreements or conditions under this Agreement that are for the benefit of the Company, any exer-
cise of the Company's rights or remedies under this Agreement, any action to seek to enforce any
obligation of Purchaser or Merger Sub under this Agreement (or any other action by the Company
Board with respect to this Agreement or the Merger if such other action adversely affects, or could
reasonably be expected to adversely affect, any of the holders of shares of Company Common
Stock other than Purchaser or Merger Sub) may only be authorized by, and will require the authori-
zation of, a majority of the directors of the Company then in office who were not designated by
Merger Sub.

(c) In the event that Purchaser's> designees are elected or appointed to the Company Board pur-
suant to Section 1.4(a) , until the Effective Time, (i) the Company Board shall have at least such
number of directors as may be required by the Nasdag rules or the federal securities laws who are
considered independent directors within the meaning of such rules and laws (" Independent Direc-
tors ") and (ii) each committee of the Company Board that is required (or a majority of which is re-
quired) by the Nasdaq rules or the federal securities laws to be composed solely of Independent Di-
rectors shall be so composed; provided , however , that in such event, if the number of Independent
Directors shall be reduced below the number of directors as may be required by such rules or laws
for any reason whatsoever, the remaining Independent Director(s) shall be entitled to designate per-
sons to fill such vacancies who shall be deemed to be Independent Directors for purposes of this

%% Rule 14f-1 under the Securities Exchange Act of 1934 provides that an issuer must file notice if, “pursuant to any arrangement or
understanding with the person or persons acquiring securities in a transaction subject to section 13(d) or 14(d) of the Act, any persons
are to be elected or designated as directors of the issuer, otherwise than at a meeting of security holders, and the persons so elected or
designated will constitute a majority of the directors of the issuer.” The filing required by Rule 14f-1 ensures that all investors are
apprised of the change in control in the issuer that will be occurring. It appears this is a form of investor protection and will allow
investors to decide whether they will choose to continue to hold the shares of the issuer following the change of control in the board
of directors.

5* Section 1.4(c) concerns independent director requirements under federal law and the listing agreement with NASDAQ. However,
in this small section, it appears there is a small error because the provision refers to the “Purchaser’s designees” who are elected or
appointed to the Company’s Board under Section 1.4(a); however, Section 1.4(a) provides that the new members elected or appointed
to the Company’s Board will actually be the Merger Sub’s designees. While this is likely a simple oversight and a minor error, it is
somewhat significant because, although Purchaser owns the stock of Merger Sub, Purchaser and Merger Sub are separate corporate
entities. Certainly, at the least, both Purchaser and Merger Sub want to ensure their corporate separateness, at the least to ensure
there is an additional liability shield for the overall enterprise.
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Agreement or, if no other Independent Director then remains, the other directors shall designate
such number of directors as may be required by the Nasdaq rules and the federal securities laws, to
fill such vacancies who shall not be stockholders or Affiliates of Purchaser or Merger Sub, and such
Persons shall be deemed to be Independent Directors for purposes of this Agreement.*

SECTION 1.5. Top-Up Option.

(a) The Company hereby irrevocably grants to Merger Sub an option (the "Top-Up Option™),
exercisable only after the acceptance by Merger Sub of, and payment for, Shares tendered in the
Offer, to purchase that number (but not less than that number) of Shares (the "Top-Up Shares™) as is
equal to the lowest number of Shares that, when added to the number of Shares owned by Pur-
chaser, Merger Sub and any Subsidiaries or Affiliates of Purchaser or Merger Sub, taken as a whole,
at the time of such exercise, shall constitute one share more than 90% of the total shares of Com-
pany Common Stock then outstanding (assuming the issuance of the Top-Up Shares) at a price per
share equal to the Offer Price™; provided, however, that (i) in no event shall the Top-Up Option be
exercisable (x) for a number of shares of Company Common Stock in excess of the Company's then
authorized and unissued shares of Common Stock (including as authorized and unissued shares of
Common Stock, for purposes of this Section 1.5, any shares of Company Common Stock held in
the treasury of the Company)®’, or (y) if the issuance of shares of Company Common Stock by the
Company in connection with the exercise of the Top-Up Option by Merger Sub would violate ap-
plicable Nasdaq rules, (ii) Merger Sub shall, concurrently with the exercise of the Top-Up Option,
give written notice to the Company that as promptly as practicable following such exercise, Merger
Sub shall (and Purchaser shall cause Merger Sub to) consummate the Merger in accordance with
Section 253 of the Delaware GCL*® as contemplated by this Agreement, and (iii) the Top-Up Op-
tion may not be exercised if any provision of applicable law or any judgment, injunction, order or
decree of any federal, state, provincial, local and foreign government, governmental, quasi-
governmental, supranational, regulatory or administrative authority, agency, commission or any
court, tribunal, or judicial or arbitral body (each, a "Governmental Entity") shall prohibit, or require

% A summary of the listing standards for the NASDAQ exchange can be found at
http://library.findlaw.com/2003/Nov/13/133214.html. The listing standards were approved by the SEC on November 4, 2003 and
affect the composition of boards of directors and board committees of listed companies. The new standards also impact individual
members of the board of directors as well.

% Section 1.5 provides for a “Top-Up Option” following the conclusion of the tender offer period. The Top-Up Option is designed to
grant the right to the Merger Sub to purchase additional shares of Company Common Stock directly from the Company at the Offer
Price (which is defined as $18.50 in the Agreement). In reality, this option allows Merger Sub and Purchaser to effect a “short-form”
merger under Section 253 of the DGCL since Merger Sub, Purchaser and its subsidiaries will own 90% (after the exercise of the Top-
Up Option) of the Company Common Stock. The “short-form™ merger provided for by Section 253 of the DGCL in the case of su-
per-majority ownership of one corporation by another is a simplified procedure that makes it more efficient to merge two entities
under Delaware law. The Top-Up Option makes the “short-form” merger possible for Merger Sub and Purchaser. See DeL. CODE.
ANN. tit. 8, §253 (2007).

" pursuant to Section 102(a)(4) of the DGCL, a corporation’s certificate of incorporation must provide the total number of shares of
stock the corporation is entitled to authorize. Since a corporation’s certificate of incorporation is, in essence, the governing “con-
tract” of the corporation, a corporation’s board of directors cannot take any action that would violate the certificate of incorporation.
Consequently, the Company’s board of directors could not agree to issue more shares via the Top-Up Option than are authorized by
the Company’s certificate of corporation. Thus, Section 1.5 provides an exception to the exercise of the Top-Up Option by the
Merger Sub since the Company’s board of directors cannot issue more shares than are authorized by the Company’s certificate of
incorporation. See DEL. CODE. ANN. tit. 8, §102(a)(4) (2007).

%8 See DEL. CODE. ANN. tit. 8, §253 (2007).


http://library.findlaw.com/2003/Nov/13/133214.html

any action, consent, approval, authorization or permit of, action by, or filing with or notification to,
any Governmental Entity or the Company's stockholders in connection with the exercise of the Top-
Up Option or the delivery of the Top-Up Shares in respect of such exercise, which action, consent,
approval, authorization or permit, action, filing or notification has not theretofore been obtained or
made, as applicable.

(b) Any certificates evidencing Top-Up Shares may include any legends required by applicable
securities laws.

(c) Purchaser and Merger Sub understand that the shares of Company Common Stock that
Merger Sub may acquire upon exercise of the Top-Up Option will not be registered under the Secu-
rities Act of 1933, as amended (the "Securities Act")*°, and will be issued in reliance upon an ex-
emption thereunder for transactions not involving a public offering. Purchaser and Merger Sub rep-
resent and warrant to the Company that Merger Sub is, and will be upon exercise of the Top-Up Op-
tion, an "accredited investor"® (as defined in Rule 501 of Regulation D promulgated under the Se-
curities Act).®* Merger Sub agrees that the Top-Up Option and the Top-Up Shares to be acquired
upon exercise thereof are being and will be acquired for the purpose of investment and not with a
view to or for resale in connection with any distribution thereof within the meaning of the Securities
Act.

ARTICLE I
THE MERGER

SECTION 2.1. The Merger. At the Effective Time and subject to and upon the terms and condi-
tions of this Agreement and the DGCL, Merger Sub shall be merged with and into the Company,
the separate corporate existence of Merger Sub shall cease, and the Company shall continue as the
surviving corporation. The Company as the surviving corporation after the Merger hereinafter
sometimes is referred to as the "Surviving Corporation."®

% A current version of the Securities Act of 1933 can be found at the Securities and Exchange Commission’s website. See
http://www.sec.gov/divisions/corpfin/33act/index1933.shtml.

% Rule 501 of Regulation D (under the Securities Act of 1933) defines an “accredited investor” as a person who meets one of eight
categories, including a private business development company, a 501(c)(3) organization under the Internal Revenue Code, a director
or officer of the issuer whose securities are being sold, a person whose net worth at the time of his purchase exceeds $1,000,000, and
an entity in which all its equity owners are accredited investors. See Securities Lawyer’s Deskbook,
http://www.law.uc.edu/CCL/33ActRIs/rule501.html.

81 Regulation D is a specially set of rules governing the limited offer and sale of securities without registration under the Securities
Act of 1933. The Securities Act of 1933, as a general rule, provides that all sales of securities must comply with the Act’s registra-
tion requirements. However, Section 4(2) of the Securities Act of 1933 exempts from registration “transactions by an issuer not in-
volving a public offering.” Regulation D is a special set of rules promulgated by the SEC that govern sales of securities without reg-
istration, such as those sales to accredited investors that do not involve a public offering. See
http://www.sec.gov/divisions/corpfin/33act/sect4.htm; http://www.sec.gov/about/forms/regd.pdf.

82 This transactions structure is known as a “reverse triangular merger.” Purchaser is the 100% owner of Merger Sub and Company
is the target of the acquisition. At the Effective Time (as defined in Section 2.2, when the Certificate of Merger is filed with the
Delaware Secretary of State), Merger Sub will merge into Company and Merger Sub will cease to exist. Although the Company will
be the Surviving Corporation, upon the completion of the actions required under the Agreement and at the Effective Time, the Sur-
viving Corporation (which is the combination of the Company and the Merger Sub) will be a subsidiary of Purchaser. In essence,
Merger Sub (a subsidiary of Purchaser) is merging into the Company; however, at the conclusion of the transaction, the Surviving
Corporation (which maintains the name of the Company) appears to have stepped into the shoes of Merger Sub and becomes a sub-
sidiary of Purchaser.
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SECTION 2.2. Effective Time. As promptly as practicable, and in any event within one busi-
ness day after the satisfaction or waiver of the conditions set forth in Article VI, the parties hereto
shall cause the Merger to be consummated by filing the Certificate of Merger with the Secretary of
State of the State of Delaware, in such form as required by, and executed in accordance with the
relevant provisions of, the DGCL (the time of such filing being the "Effective Time").%®

SECTION 2.3. Effect of the Merger. At the Effective Time, the effect of the Merger shall be as
provided in this Agreement, the Certificate of Merger and the applicable provisions of the DGCL
(including Section 259 of the DGCL).%* Without limiting the generality of the foregoing, and sub-
ject thereto, at the Effective Time all the property, rights, privileges, powers and franchises of the
Company and Merger Sub shall vest in the Surviving Corporation, and all debts, liabilities and du-
ties of the Company and Merger Sub shall become the debts, liabilities and duties of the Surviving
Corporation.

SECTION 2.4. Subsequent Actions. If, at any time after the Effective Time, the Surviving Cor-
poration shall consider or be advised that any deeds, bills of sale, assignments, assurances or any
other actions or things are necessary or desirable to vest, perfect or confirm of record or otherwise
in the Surviving Corporation its right, title or interest in, to or under any of the rights, properties or
assets of either of the Company or Merger Sub acquired or to be acquired by the Surviving Corpora-
tion as a result of, or in connection with, the Merger or otherwise to carry out this Agreement, the
officers and directors of the Surviving Corporation shall be authorized to execute and deliver, in the
name and on behalf of either the Company or Merger Sub, all such deeds, bills of sale, assignments
and assurances and to take and do, in the name and on behalf of each of such corporations or other-
wise, all such other actions and things as may be necessary or desirable to vest, perfect or confirm
any and all right, title and interest in, to and under such rights, properties or assets in the Surviving
Corporation or otherwise to carry out this Agreement.

SECTION 2.5. Certificate of Incorporation; By-Laws; Directors and Officers.

(a) At and after the Effective Time, the Certificate of Incorporation of Merger Sub, as in effect
immediately prior to the Effective Time, shall be the Certificate of Incorporation of the Surviving
Corporation until thereafter amended in accordance with the provisions thereof and the DGCL, ex-
cept that such Certificate of Incorporation shall be amended to provide that the name of the Surviv-
ing Corporation shall be that of the Company.®

% In accordance with either Section 251(c) or Section 253(a) of the DGCL, the parties must file a Certificate of Merger with the
Delaware Secretary of State. This act (which, under the Agreement, denotes the Effective Time) provides official notice to the
Delaware Secretary of State that a merger of two corporations has occurred under Delaware law and is required to give the merger
legal effect under Delaware law. The Certificate of Merger must be executed, recorded and filed in accordance with the requirements
of Section 103 of the DGCL, which provides requirements for who must sign such an instrument and how and where it is to be deliv-
ered. See DEL. CoDE. ANN. tit. 8, §§ 103, 251 and 253. (2007).

8% Section 259 of the DGCL denotes the status, rights, and liabilities of surviving or resulting corporations following merger or con-
solidation. Essentially, Section 259 governs the status, rights and liabilities to which the surviving corporation under the merger will
succeed. In reality, the assets, debts, liabilities and other duties of both the Company and the Merger Sub accrue to and our vested i
the Surviving Corporation. See DEL. CODE. ANN. tit. 8, §259 (2007).

8 Section 2.5(a) provides that the certificate of incorporation of Merger Sub shall be the certificate of incorporation of the Surviving
Corporation (the combined entity resulting from the merger of the Company and Merger Sub). This is reasonable since, following
the merger, the Surviving Corporation will be a subsidiary of the Purchaser and the Merger Sub was a wholly owned subsidiary of
Purchaser as well. This ensures that the new parent corporation, Purchaser, will be able to retain control over the form, capital struc-
ture and other rights and powers to be exercised by the resulting corporate entity known as the Surviving Corporation. Importantly, it
is likely that Merger Sub has a relatively simple capital structure (such as one class of common stock with 100 shares issued and



(b) At and after the Effective Time, the By-Laws of Merger Sub, as in effect immediately before
the Effective Time, shall be the By-Laws of the Surviving Corporation until thereafter altered,
amended or repealed as provided therein or in the Certificate of Incorporation of the Surviving Cor-
poration and the DGCL, except that such By-Laws shall be amended to change the name of the
Surviving Corporation to the Company's name.

(c) The directors of Merger Sub immediately before the Effective Time will be the initial direc-
tors of the Surviving Corporation, and the officers of the Company immediately before the Effective
Time will be the initial officers of the Surviving Corporation, in each case until their successors are
duly elected or appointed and qualified in the manner provided in the Surviving Corporation's Cer-
tificate of Incorporation and By-Laws, or as otherwise provided by applicable law.

SECTION 2.6. Conversion of Securities. At the Effective Time, by virtue of the Merger and
without any action on the part of Merger Sub, the Company, the holder of any shares of Company
Common Stock, or the holder of any shares of common stock, par value $0.01 per share, of Merger
Sub (the "Merger Sub Common Stock™):

(a) Company Common Stock. Each share of Company Common Stock that is issued and out-
standing immediately prior to the Effective Time (other than shares to be cancelled in accordance
with Section 2.6(c) and Dissenting Shares) or issuable pursuant to any outstanding equity awards
granted under the Option Plans or otherwise shall be converted automatically into the right to re-
ceive an amount in cash equal to the Offer Price (the "Merger Consideration™). As of the Effective
Time, all shares of Company Common Stock upon which the Merger Consideration is payable pur-
suant to this Section 2.6(a) shall no longer be outstanding and shall automatically be cancelled and
retired and shall cease to exist, and each holder of a certificate representing any such shares of
Company Common Stock shall cease to have any rights with respect thereto, except the right to re-
ceive the Merger Consideration in respect of such holder's shares. Notwithstanding the foregoing,
the Merger Consideration shall be appropriately adjusted to reflect fully the effect of any stock split,
reverse split, reclassification, stock dividend, reorganization, recapitalization, consolidation, ex-
change or other like change with respect to the Company Common Stock occurring (or having a
record date) after the date of this Agreement and prior to the Effective Time.®

outstanding, owned by the Purchaser) that will be easier to administer than that of the Company, which had existed as its own entity
for many years prior to the Agreement and merger. Additionally, the clause providing for a change of the corporate name to that of
the Company is specifically allowed by Section 253(b) of the DGCL, which provides that “if the surviving corporation is a Delaware
corporation, it may change its corporate name by the inclusion of a provision to that effect in the resolution of merger adopted by the
directors of the parent corporation and set forth in the certificate of ownership and merger, and upon the effective date of the merger,
the name of the corporation shall be so changed.” Thus, Section 2.5(a) provides for the type of name change explicitly allowed by
Section 253(b) of the DGCL. While this name change is important in its own right, allowing the Surviving Corporation to continue
its business in the name of the Company substantially reduces the number of “change of control” issues that may arise as a result of
the merger. See DeL. CODE. ANN. tit. 8, §253(b) (2007).

® |n a manner similar to that of Section 2.5(a) with regard to the certificate of incorporation, Section 2.5(b) provides that the bylaws
of the Merger Sub shall be the bylaws of the Surviving Corporation. Once again, this provides a seamless transition as the Surviving
Corporation will essentially take the place of Merger Sub as a subsidiary of Purchaser and the existing bylaws of Merger Sub will
become those of the Surviving Corporation. When viewed from afar, this makes sense since the Surviving Corporation is now in the
position of Merger Sub, except now the subsidiary contains the entire business of the Company.

87 Section 2.6(a) provides that, as a result of the Agreement, at the Effective Time, all Company Common Stock shall cease exist
insofar as it represents an equity interest in the Company. Instead, at the Effective Time, all Company Common Stock and rights
thereunder is converted into a right to receive the Merger Consideration — an amount represented by the Offer Price. Additionally, all
outstanding equity awards, such as stock options, are also automatically converted, by virtue of the Agreement, into a right to receive
the Merger Consideration instead of a right to receive Company Common Stock. Since the Company will cease to exist following



(b) Merger Sub Common Stock. Each share of Merger Sub Common Stock that is issued and
outstanding immediately prior to the Effective Time shall be converted into and become one fully
paid and nonassessable share of common stock, $0.01 par value per share, of the Surviving Corpo-
ration, and the Surviving Corporation shall be a wholly-owned subsidiary of Purchaser.

(c) Cancellation of Treasury Stock and Purchaser- and Merger Sub-Owned Company Common
Stock. All shares of Company Common Stock that are owned by the Company or any direct or indi-
rect Subsidiary of the Company and any shares of Company Common Stock owned by Purchaser,
Merger Sub or any subsidiary of Purchaser or Merger Sub or held in the treasury of the Company
shall, by virtue of the Merger and without any action on the part of the holder thereof, be cancelled
and retired and shall cease to exist, and no cash, Company Common Stock or other consideration
shall be delivered or deliverable in exchange therefor.

(d) Dissenting Shares. Notwithstanding anything in this Agreement to the contrary, shares of
Company Common Stock that are issued and outstanding immediately prior to the Effective Time
and that are held by a holder who shall not have voted in favor of the Merger or consented thereto in
writing and who shall have demanded properly in writing an appraisal of the "fair value" of such
Company Common Stock in accordance with Section 262 of the DGCL (collectively, the "Dissent-
ing Shares™) shall be cancelled and terminated and shall cease to have any rights with respect to
Dissenting Shares other than such rights as are granted pursuant to Section 262 of the DGCL, ex-
cept that all Dissenting Shares held by holders of Company Common Stock who shall have failed to
perfect or who effectively shall have withdrawn or lost their rights for an appraisal of such shares
under the DGCL shall thereupon be deemed to have been cancelled and terminated, as of the Effec-
tive Time, and shall represent solely the right to receive the Offer Price in accordance with Section
2.6(a) upon surrender in the manner provided in Section 2.6(f) of the certificate or certificates that
formerly evidenced such shares of Company Common Stock.?® Any payments made in respect of
Dissenting Shares shall be made in accordance with the DGCL solely by the Surviving Corporation
out of its own funds. The Company shall give prompt notice to Purchaser and Merger Sub of any
demands received by the Company for appraisal of shares of Company Common Stock and of at-
tempted withdrawals of such notice and any other instruments served pursuant to the DGCL and
received by the Company relating to stockholder rights of appraisal, and Purchaser and Merger Sub
shall have the right to participate in and direct all negotiations and proceedings with respect to such
demands.®® The Company shall not, except with the prior written consent of Purchaser and Merger

the Merger, this provision is essential to ensure the rights of securities holders are respected, at least to the extent possible, and en-
sures Company Common Stock holders and holders of options are compensated for their interests.

%8 Section 2.6(d) recognizes that holders of shares of Company Common Stock that do not tender their shares pursuant to the tender
offer and vote against the merger (assuming Section 253 of the DGCL does not apply and a shareholder vote is held) may have cer-
tain rights with regard to their shares of Company Common Stock. For example, if a dissenting shareholder properly demands an
appraisal under Section 262 of the DGCL, then the holder of such shares is entitled to an appraisal of “fair value.” Section 262(a) of
the DGCL provides that a holder of shares of a corporation who perfects the right to appraisal (accomplished by following certain
procedures outlined in Section 262(d)) “shall be entitled to an appraisal by the Court of Chancery of the fair value of the stock-
holder's shares of stock.” This provides that dissenting shareholder with an opportunity to potentially receive an amount greater than
the Offer Price in the event “fair value” is determined to be greater than such consideration. See DEL. CODE. ANN. tit. 8, §262 (2007).

8 It is interesting to note that the Agreement provides both the Purchaser and the Merger Sub with the right to participate in all nego-
tiations and proceedings involving the Dissenting Shares. However, this makes sense in that, while the dissenting shareholders were
shareholders in the Company, the Company, by operation of merger, has for most purposes ceased to exist and it is the Surviving
Corporation that will be making payments n respect of Dissenting Shares. In short, this provision allows the holders of the economic
interest — the Merger Sub and the funding source, the Purchaser — to participate directly in all negotiations over payment to be re-
ceived for Dissenting Shares.



Sub, make any payment with respect to, or settle or offer to settle, any such demands or approve any
withdrawal of any such demands.

(e) Exchange Agent. From time to time after the Effective Time, the Purchaser shall, and shall
cause the Surviving Corporation to, when and as required, deposit with a bank or trust company
designated by Purchaser (the "Exchange Agent"), for the benefit of the holders of shares of Com-
pany Common Stock, for exchange in accordance with this Article Il through the Exchange Agent,
an amount equal to the aggregate Merger Consideration (such consideration being hereinafter re-
ferred to as the "Exchange Fund"). The Exchange Agent shall, pursuant to irrevocable instructions
of the Surviving Corporation, make payments of the Merger Consideration out of the Exchange
Fund. The Exchange Fund shall not be used for any other purpose.

(f) Exchange Procedure for Certificates. As soon as reasonably practicable after the Effective
Time, the Surviving Corporation shall, and Purchaser shall cause the Surviving Corporation to,
cause the Exchange Agent to mail to each holder of record of a certificate or certificates which im-
mediately prior to the Effective Time represented outstanding shares of Company Common Stock
(the "Certificates™) whose shares of Company Common Stock were converted into the right to re-
ceive the Merger Consideration pursuant to Section 2.6(a) : (X) a letter of transmittal (which shall
specify that delivery shall be effected, and risk of loss and title to the Certificates shall pass, only
upon delivery of the Certificates to the Exchange Agent and shall be in such form and have such
other customary provisions as the Surviving Corporation may reasonably specify); and (y) instruc-
tions for use in effecting the surrender of the Certificates in exchange for the Merger Consideration.
Upon surrender of a Certificate for cancellation to the Exchange Agent or to such other agent or
agents as may be appointed by the Surviving Corporation, together with such letter of transmittal,
duly executed, and such other documents as may reasonably be required by the Exchange Agent,
the holder of such Certificate shall be entitled to receive in exchange therefor the Merger Considera-
tion into which the shares of Company Common Stock theretofore represented by such Certificate
shall have been converted pursuant to Section 2.6(a) , and the Certificate so surrendered shall
forthwith be cancelled. The Exchange Agent shall accept such Certificates upon compliance with
such reasonable terms and conditions as the Exchange Agent may impose to effect an orderly ex-
change thereof in accordance with normal exchange practices. In the event of a transfer of owner-
ship of such Company Common Stock that is not registered in the transfer records of the Company,
payment may be made to a Person other than the Person in whose name the Certificate so surren-
dered is registered, if such Certificate shall be properly endorsed or otherwise be in proper form for
transfer and the Person requesting such payment shall pay any transfer or other Taxes required by
reason of the payment to a Person other than the registered holder of such Certificate or establish to
the satisfaction of the Surviving Corporation that such Tax has been paid or is not applicable. Until
surrendered as contemplated by this Section 2.6(f), each Certificate (other than a Certificate repre-
senting shares of Company Common Stock cancelled in accordance with Section 2.6(c) and other
than Dissenting Shares) shall be deemed at any time after the Effective Time to represent only the
right to receive upon such surrender the Merger Consideration, without interest, into which the
shares of Company Common Stock theretofore represented by such Certificate shall have been con-
verted pursuant to Section 2.6(a).” No interest will be paid or will accrue on the consideration pay-
able upon the surrender of any Certificate.

" It is interesting to note that, aside from the right to receive the Merger Consideration, holders of Company Common Stock retain
no other rights with respect to their shares of stock in the Company (which is now part of the Surviving Corporation). Importantly,
the Agreement even explicitly notes that the only right retained is the right to receive the Merger Consideration and the right to re-



(9) No Further Ownership Rights in Company Common Stock. All consideration paid upon the
surrender of Certificates in accordance with the terms of this Article 11 shall be deemed to have been
paid in full satisfaction of all rights pertaining to the shares of Company Common Stock theretofore
represented by such Certificates, subject, however, to any obligation of the Surviving Corporation
to pay any dividends or make any other distributions with a record date prior to the Effective Time
that may have been authorized or made with respect to shares of Company Common Stock that re-
main unpaid or unsatisfied at the Effective Time, and there shall be no further registration of trans-
fers on the stock transfer books of the Surviving Corporation of the shares of Company Common
Stock that were outstanding immediately prior to the Effective Time. If, after the Effective Time,
the Certificates are presented to the Surviving Corporation or the Exchange Agent for any reason,
they shall be cancelled and exchanged as provided in this Article 11, except as otherwise provided
by applicable law.

(h) Termination of the Exchange Fund. Any portion of the Exchange Fund that remains undis-
tributed to the holders of the Certificates for one year after the Effective Time shall be delivered to
the Surviving Corporation, and any holders of the Certificates who have not theretofore complied
with this Article 11 shall thereafter look only to the Surviving Corporation and only as general credi-
tors thereof for payment of their claim for the Merger Consideration and, if applicable, any unpaid
dividends or other distributions that such holder may be due on Company Common Stock, under
applicable law.™

(i) No Liability. None of the Company, Merger Sub, Purchaser, the Surviving Corporation or
the Exchange Agent, or any employee, officer, director, stockholder, agent or affiliate thereof, shall
be liable to any Person in respect of any cash delivered to a public official pursuant to any applica-
ble abandoned property, escheat or similar law.

(1) Investment of the Exchange Fund. The Exchange Agent shall invest any cash included in the
Exchange Fund, as directed by the Surviving Corporation, on a daily basis. Any interest and other
income resulting from such investments shall be paid to the Surviving Corporation. To the extent
that there are losses with respect to such investments, or the Exchange Fund diminishes for other
reasons below the level required to make prompt payments of the Merger Consideration as contem-
plated hereby, the Surviving Corporation shall promptly replace or restore the portion of the Ex-
change Fund lost through investments or other events so as to ensure that the Exchange Fund is, at
all times, maintained at a level sufficient to make such payments.

(k) Withholding Rights. The Surviving Corporation shall be entitled to deduct and withhold
from the consideration otherwise payable pursuant to this Agreement to any holder of shares of
Company Common Stock such amounts as the Surviving Corporation is required to deduct and

ceive any interest is explicitly foreclosed. In reality, this provides incentive for holders of Company Common Stock/Certificates to
exchange their shares as expeditiously as possible to ensure they are paid timely and can begin to productively reinvest their funds.
This appears to serve the interests of Purchaser (who is, ultimately, the parent of the Surviving Corporation) very well in that it al-
lows for the completion of all necessary steps of the Merger to occur as quickly as possible and thus allows the Purchaser to focus on
the tasks required to integrate the businesses.

™ Failure to comply with the requirements and other instructions received from the Surviving Corporation can ultimately result in a
holder of Company Common Shares failing to receive the Merger Consideration. Section 2.6(h) provides that the Exchange Fund
terminates one year following the Effective Time (the filing of the Certificate of Merger with the Delaware Secretary of State) and
that holders of Certificates (each representing a right to receive the Merger Consideration for each share of Company Common
Stock) that are not tendered for payment become general creditors of the Surviving Corporation. Once again, this provision operates
as another mechanism to encourage holders of Company Common Stock/Certificates to submit their interests and receive the Merger
Consideration in a timely fashion.



withhold with respect to the making of such payment under the Internal Revenue Code of 1986, as
amended (the "Code"), or any provision of state, local or foreign tax law. To the extent that amounts
are so deducted and withheld by the Surviving Corporation, such withheld amounts shall be treated
for all purposes of this Agreement as having been paid to the holder of the shares of Company
Common Stock in respect of which such deduction and withholding was made by the Surviving
Corporation.

(I) Lost Certificates. If any Certificate shall have been lost, stolen or destroyed, upon the making
of an affidavit of that fact by the Person claiming such Certificate to be lost, stolen or destroyed
and, if required by the Surviving Corporation, the posting by such Person of a bond in such reason-
able amount as the Surviving Corporation may require as indemnity against any claim that may be
made against it with respect to such Certificate, the Exchange Agent will issue in exchange for such
lost, stolen or destroyed Certificate the Merger Consideration payable in respect thereof pursuant to
this Agreement.

SECTION 2.7. Stock Plans.

(a) Not later than the Effective Time, the Company shall take all actions necessary to provide
that, either (i) at the Effective Time (or to the extent practicable, immediately prior to the time (the
"Purchase Time") at which the Purchaser consummates the purchase of tendered Shares pursuant to
the Offer), each then outstanding option to purchase shares of Company Common Stock (the "Op-
tions™) granted under any of the Company's stock option plans listed in Section 4.3 of the Company
Disclosure Schedule, each as amended (collectively, the "Option Plans™), or granted otherwise,
whether or not then exercisable or vested, shall be cancelled in exchange for the right to receive
from Merger Sub or the Surviving Corporation an amount in cash in respect thereof equal to the
product of (x) the excess, if any, of the Offer Price over the exercise price thereof and (y) the num-
ber of shares of Company Common Stock subject thereto (such payment to be net of applicable
withholding Taxes) or (ii) any Option that is not cancelled as described in Section 2.7(a)(i) above
shall represent, upon exercise on or after the Effective Time, the right to receive Company Common
Stock which has been converted into the right to receive the Merger Consideration.”?

(b) Except as provided herein or as otherwise agreed to by the parties and to the extent permitted
by the Option Plans, (i) the Company shall cause the Option Plans to terminate no later than the Ef-
fective Time and, except as set forth in Section 2.7(c) , cause the provisions in any other plan, pro-
gram or arrangement providing for the issuance or grant by the Company of any interest in respect
of the capital stock of the Company or any of its Subsidiaries to terminate and have no further force
or effect as of the Effective Time and (ii) the Company shall ensure that following the Effective
Time no holder of Options or any participant in the Option Plans or anyone other than Purchaser
shall hold or have any right to acquire any equity securities of the Company, the Surviving Corpora-
tion or any Subsidiary thereof.”

72 Section 2.7(a) reflects the need to ensure that the Merger Consideration is not only paid to holders of Company Common Stock,
but also to holders of options and other rights that may allow the holders of such rights to obtain Company Common Stock. Thus,
under Section 2.7(a), no later than the Effective Time, the Company is required to take all actions necessary to ensure that the holders
of all stock options or rights receive consideration for their interests that is provided under the Agreement — a right to receive from
Merger Sub or the Surviving Corporation an amount in cash equal to the excess of the Offer Price over the “strike price” of the option
or stock right. The provision appropriately provides for payment of such excess and also provides for withholding of applicable
taxes, which helps to reduce the immediate cash outlay of the Merger Sub or Surviving Corporation (although, ultimately, applicable
taxes will have to be submitted to the appropriate governmental authority).

™ Section 2.7(b) works to ensure that all Option Plans of the Company are immediately suspended no later than the Effective Time.



(c) Substantially concurrently with the approval of this Agreement, the Compensation Commit-
tee of the Company Board will take any and all actions with respect to the Company's Employee
Stock Purchase Plan (the "ESPP") as are necessary to provide that: (i) all offering periods under the
ESPP will be immediately suspended and any contributions made for the current offering periods
will be returned to ESPP participants, and (ii) the ESPP will terminate, effective immediately as of
the Purchase Time, except that all administrative and other rights and authorities granted under the
ESPP to the Company, the Company Board or any committee or designee thereof shall remain in
effect and reside with the Company following the Purchase Time.

SECTION 2.8. Time and Place of Closing. Unless otherwise mutually agreed upon in writing by
Purchaser and the Company, the closing of the Merger (the "Closing™) will be held at 10:00 a.m.,
Austin, Texas time, on the first business day following the date that all of the conditions precedent
specified in Article VI (other than those conditions that by their nature are to be satisfied at the
Closing, but subject to the fulfillment or waiver of those conditions) have been satisfied or waived
by the party or parties permitted to do so (such date being referred to hereinafter as the " Closing
Date "). The place of Closing shall be at the offices of the Purchaser in Austin, Texas, or at such
other place as may be agreed between Purchaser and the Company.”

ARTICLE Il
REPRESENTATIONS AND WARRANTIES OF MERGER SUB AND PURCHASER

Except as set forth in the Disclosure Schedule” delivered by Purchaser and Merger Sub to the
Company at or prior to the execution and delivery of this Agreement (the "Purchaser Disclosure
Schedule™), each of Merger Sub and Purchaser hereby represents and warrants to the Company as
follows:

SECTION 3.1. Organization.”® Each of Merger Sub and Purchaser is a corporation duly organ-
ized, validly existing and in good standing under the laws of the jurisdiction in which it is organized
and has the requisite corporate power and authority to own, operate or lease the properties that it
purports to own, operate or lease and to carry on its business as it is now being conducted.

This helps to ease the administrative burden and potentially additional costs to be borne by Merger Sub or the Surviving Corporation
because it helps to freeze the amount of Merger Consideration that must be paid on account of Options and prevents the addition of
numerous other holders of stock and/or options.

™ While it is an obvious provision that needs little explanation, a provision spelling out the details for the Closing is an important
provision in any merger agreement. In this Agreement, there is no specific selection of a “closing date” — this is because the closing
date is designed to intentionally fluctuate based upon the occurrence of all conditions precedent contained in the Agreement. Thus,
once all conditions precedent have been met, the closing is to occur on the next business day (unless another date is agreed upon by
Purchaser and the Company) in a specific location. At the least, providing a time frame for the closing following the fulfillment of
all conditions precedent demonstrates that, absent other circumstances, time is at least somewhat of the essence and all parties should
be prepared to close the transaction expeditiously.

™ |t appears that each of the parties have agreed to use a Purchaser Disclosure Schedule to list any and all exceptions to the represen-
tations and warranties contained in the Agreement. Thus, aside from those specific exceptions listed on the Purchaser Disclosure
Schedule, the representations and warranties made by Purchaser and Merger Sub must be true in all respects.

" The Organization representation by Purchase and Merger Sub is important to the Company because the Company wants to ensure
both Purchaser and Merger Sub have been operating their businesses properly (and with all necessary corporate authority under the
laws of Delaware, where the Merger Sub is organized, and under the laws of Texas in the case of Purchaser, where it is organized)
prior to the Agreement and will continue to do so during the time period between the signing of the Agreement and the Closing.



SECTION 3.2. Capitalization.”” The authorized capital stock of Merger Sub consists of 1,000
shares of Merger Sub Common Stock. As of the date hereof, 100 of such shares are issued and out-
standing, duly authorized, validly issued, fully paid and nonassessable and owned beneficially and
of record by Purchaser free and clear of any liens, security interests, pledges, agreements, claims,
charges or encumbrances of any nature whatsoever ("'Liens"). There are no options, warrants or
other rights, agreements, arrangements or commitments of any character obligating Merger Sub to
issue or sell any shares of capital stock of or other equity interests in Merger Sub. Except for obliga
tions or liabilities incurred in connection with its incorporation or organization and the transactions
contemplated by this Agreement and except for this Agreement and any other agreements or ar-
rangements contemplated by this Agreement, Merger Sub has not and will not have incurred, di-
rectly or indirectly, any obligations or liabilities or engaged in any business activities of any type or
kind whatsoever or entered into any agreements or arrangements with any person. Merger Sub does
not directly or indirectly own any equity or similar interest in, or any interest convertible into or ex-
changeable or exercisable for any equity or similar interest in, any corporation, partnership, limited
liability company, joint venture or other business association or entity.

SECTION 3.3. Authority.”® Each of Merger Sub and Purchaser has the necessary corporate
power and authority to enter into this Agreement and carry out their respective obligations here-
under. The execution and delivery of this Agreement by each of Merger Sub and Purchaser and the
consummation by each of Merger Sub and Purchaser of the transactions contemplated hereby have
been duly authorized by all necessary corporate action on the part of each of Merger Sub and Pur-
chaser and no other corporate proceeding is necessary for the execution and delivery of this Agree-
ment by either Merger Sub or Purchaser, the performance by each of Merger Sub and Purchaser of
their respective obligations hereunder and the consummation by each of Merger Sub and Purchaser
of the transactions contemplated hereby. This Agreement has been duly executed and delivered by
each of Merger Sub and Purchaser and, assuming this Agreement constitutes a legal, valid and bind-
ing obligation of the other parties hereto, constitutes a legal, valid and binding obligation of each of
Merger Sub and Purchaser, enforceable against each of Merger Sub and Purchaser in accordance
with its terms, except that (i) such enforcement may be subject to applicable bankruptcy, insol-
vency, reorganization, moratorium or other similar laws, now or hereafter in effect, relating to
creditors' rights generally and (ii) equitable remedies of specific performance and injunctive and
other forms of equitable relief may be subject to equitable defenses and to the discretion of the court
before which any proceeding therefor may be brought.

SECTION 3.4. No Conflict; Required Filings and Consents.”

" The Capitalization representation, in conjunction with Section 2.5(a) and its provision providing for the continuation of Merger
Sub’s certificate of incorporation as that of the Surviving Corporation, ensures that, following the merger, the capital structure of the
Surviving Corporation will remain as simple as the representation notes — 1,000 shares authorized and 100 issued and outstanding.

"8 The Authority representation ensures that the Purchaser and Merger Sub have the required corporate power to conduct their busi-
nesses as they are currently conducted under each entity’s certificate of incorporation, bylaws, and the applicable business corpora-
tion laws (Texas and Delaware, respectively). Thus, the Purchaser and Merger Sub are, in effect, ensuring that their actions with
respect to their businesses and the Agreement are not “ultra vires.”

™ The No Conflict / Required Filings and Consents representation by Purchaser and Merger Sub ensures that, by entering into this
Agreement, Purchaser and/or Merger Sub will not violate (or trigger adverse consequences) under any previous agreements or gov-
erning documents, such as Purchaser and/or Merger Sub’s certificate of incorporation, bylaws, other contracts or agreements, or any
applicable law.



(a) The execution and delivery of this Agreement by each of Merger Sub and Purchaser does
not, and the performance of this Agreement by each of Merger Sub and Purchaser and the consum-
mation of the transactions contemplated hereby will not, (i) subject to the requirements, filings, con-
sents and approvals referred to in Section 3.4(b) , conflict with or violate any law, regulation, court
order, judgment or decree applicable to Merger Sub or Purchaser or by which their respective prop-
erty is bound or subject, (ii) violate or conflict with the Certificate of Incorporation or By-Laws of
Merger Sub or the Certificate of Incorporation or By-Laws of Purchaser or (iii) subject to the re-
quirements, filings, consents and approvals referred to in Section 3.4(b) and Section 3.4(c) ), result
in any breach of or constitute a default (or an event which with notice or lapse of time or both
would become a default) under, or give to others any rights of termination or cancellation of, or re-
sult in the creation of a Lien on any of the property or assets of Merger Sub or Purchaser pursuant
to, any contract, agreement, indenture, lease or other instrument of any kind, permit, license or fran-
chise to which Merger Sub or Purchaser is a party or by which either Merger Sub or Purchaser or
any of their respective property is bound or subject except, in the case of clause (iii), for such
breaches, defaults, rights or Liens that would not materially impair the ability of Purchaser or
Merger Sub to consummate the transactions contemplated hereby.

(b) Except for applicable requirements, if any, of the Exchange Act, the Securities Act, the pre-
merger notification requirements of the Hart-Scott-Rodino Antitrust Improvements Act of 1976%,
as amended (the "HSR Act"), and the filing and recordation of the Certificate of Merger as required
by the DGCL, and except as set forth in Section 3.4(b) of the Purchaser Disclosure Schedule, nei-
ther Purchaser nor Merger Sub is required to submit any notice, report or other filing with any Gov-
ernmental Entity in connection with the execution, delivery or performance of this Agreement or the
consummation of the transactions contemplated hereby, except for such of the foregoing, including
under Regulatory Laws, as are required by reason of the legal or regulatory status or the activities of
the Company or its Subsidiaries or by reason of facts specifically pertaining to any of them. No
waiver, consent, approval or authorization of any Governmental Entity is required to be obtained or
made by Purchaser or Merger Sub in connection with their execution, delivery or performance of
this Agreement, except for such of the foregoing as are required by reason of the legal or regulatory
status or the activities of the Company or its Subsidiaries or by reason of facts specifically pertain-
ing to any of them. For purposes of this Agreement, "Regulatory Laws" means any federal, state,
county, municipal, local or foreign statute, ordinance, rule, regulation, permit, consent, waiver, no-
tice, approval, registration, finding of suitability, license, judgment, order, decree, injunction or
other authorization applicable to, governing or relating to the legal or regulatory status or the activi-
ties of the Company or its Subsidiaries, including, without limitation, with respect to alcoholic bev-
erage control, health and safety and fire safety.

(c) Although Purchaser does not require the approval of its lenders under that certain Third
Amended and Restated Credit Agreement, dated as of October 1, 2004 and as amended to date, to
which the Purchaser, its Subsidiaries and JPMorgan Chase Bank, N.A., as agent, are parties ("Pur-

% The Hart-Scott-Rodino Antitrust Improvements Act (commonly known as the HSR Act) provides that before certain mergers, ten-
der offers, and other acquisition transactions can close, both parties must file a “Notification and Report Form” with the Federal
Trade Commission and the Antitrust Division of the Justice Department. There is generally a waiting period during which regulatory
agencies may request additional information regarding the proposed transaction to ensure it does not violate the antitrust laws of the
United States. See The Hart-Scott-Rodino Antitrust Improvements Act, 15 U.S.C. § 18(a) (2006); Federal Trade Commission,
http://www.ftc.gov/bc/hsr/hsr.htm.
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chaser's Bank Credit Agreement") to consummate the Merger, such approval would be required in
order to consummate the Offer; and Purchaser reasonably anticipates obtaining such approval.®*

SECTION 3.5. Financing. Purchaser has available sufficient cash and committed financing
sources to satisfy its obligations to cause Merger Sub to purchase and pay for Shares pursuant to the
Offer and to cause the Surviving Corporation to pay the aggregate Merger Consideration. Notwith-
standing any other provision of this Agreement to the contrary, there is no financing contingency to
the closing of the Offer or the Merger.

SECTION 3.6. Brokers. Except for RBC Capital Markets, no broker, finder or investment
banker is entitled to any brokerage, finder's or other fee or commission in connection with the trans-
actions contemplated by this Agreement based upon arrangements made by and on behalf of Merger
Sub or Purchaser.

SECTION 3.7. Offer Documents; Schedule 14D-9; Proxy Statement.®

(a) None of the Offer Documents will, at the times such documents are filed with the SEC and
are mailed to the stockholders of the Company, contain any untrue statement of a material fact or
omit to state a material fact required to be stated therein or necessary in order to make the state-
ments made therein, in light of the circumstances under which they are made, not misleading, ex-
cept that no representation is made by Purchaser or Merger Sub with respect to information supplied
in writing by or on behalf of the Company or any Affiliate of the Company expressly for inclusion
therein. The Offer Documents will, at the time the Offer Documents are filed with the SEC and, at
the time they are mailed to the stockholders of the Company, and at the time any amendment or
supplement thereto is filed with the SEC, comply as to form in all material respects with the provi-
sions of the Exchange Act and the rules and regulations promulgated thereunder.

(b) None of the information to be supplied in writing by Merger Sub or Purchaser specifically
for inclusion in the proxy statement contemplated by Section 5.4 (together with any amendments
and supplements thereto, the "Proxy Statement™) or the Schedule 14D-9 will, at the times such
documents are filed with the SEC, and, in the case of the Proxy Statement, at the time the Proxy
Statement is mailed to stockholders and at the time of the meeting of the Company's stockholders to
consider the Merger Agreement (the "Company Stockholders' Meeting"), contain any untrue state-
ment of a material fact or omit to state any material fact required to be stated therein or necessary in
order to make the statements therein, in light of the circumstances under which they were made, not
misleading.

8 Often overlooked during the review of a merger transaction is the significant role played by creditors of either the acquirer or the
target party to a transaction. In many instances, the most senior creditor is the primary financier of the operations of an entity, usu-
ally a major bank or financing organization that is party to a “credit agreement.” Often, credit agreements contain numerous affirma-
tive and negative covenants (actions that the borrower must take and actions that the borrower must not take, respectively) that may
be implicated in the event the borrower (acquirer) proposes a merger transaction. While approval from the lender may, in some in-
stances, be a mere formality, it is an important requirement that must almost always be considered in the context of a major transac-
tion, such as a proposed merger of the kind considered in this Agreement. This representation acknowledges that Purchaser must
obtain the consent of its lender to complete the Offer.

8 This representation seeks to provide comfort to the Company that all communications to stockholders and regulatory authorities
concerning the proposed merger will be true in all material respects. This representation covers not only the Offer Documents (in-
formation mailed to holders of Company Common Stock) but also all information supplied to the SEC, including Schedule 14D-9

and the Proxy Statement. The reason this is so important is that untrue or misleading statements could result in substantial liability
for all parties under the federal securities laws in the event litigation ensues.



SECTION 3.8 Ownership of Company Common Stock. Neither Purchaser nor Merger Sub is,
nor at any time during the last three (3) years has been, an "interested stockholder” of the Company
as defined in Section 203 of the DGCL.*

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as set forth in the Disclosure Schedule delivered by the Company to Purchaser and
Merger Sub at or prior to the execution and delivery of this Agreement (the "Company Disclosure
Schedule™), the Company hereby represents and warrants on behalf of itself and its Subsidiaries to
Merger Sub and Purchaser as follows:

SECTION 4.1. Organization and Qualification.?* Each of the Company and its Subsidiaries is a
corporation duly organized, validly existing and in good standing under the laws of the jurisdiction
in which it is organized and has the requisite corporate power and authority necessary to own, pos-
sess, license, operate or lease the properties that it purports to own, possess, license, operate or lease
and to carry on its business as it is now being conducted. Each of the Company and its Subsidiaries
is duly qualified or licensed as a foreign corporation to do business, and is in good standing, in each
jurisdiction where its business or the character of its properties owned, possessed, licensed, operated
or leased, or the nature of its activities, makes such qualification necessary, except for such failure
which, when taken together with all other such failures, would not reasonably be expected to result
in a Material Adverse Effect. For purposes of this Agreement, "Material Adverse Effect"®® means
any effect, change, fact, event, development, occurrence or circumstance that, individually or to-
gether with any other effect, change, fact, event, development, occurrence or circumstance, (A) is
materially adverse to the condition (financial or otherwise), properties, business, operations, results
of operations, assets or liabilities of the Company and all of its Subsidiaries, taken as a whole, or
(B) materially and adversely effects the consummation of the transactions contemplated by this
Agreement; provided, however, that in no event shall any of the following, either alone or in com-
bination, be deemed to constitute, nor shall any of the following be taken into account in determin-
ing whether there has been a Material Adverse Effect: (A) any changes resulting from or arising out
of general market, economic or political conditions, provided that such changes do not have a sub-

8 gection 203 of the DGCL can, in certain situations, impose significant restrictions on business combinations with interested stock-
holders. While Section 203 provides criteria for when it does not apply and provides methods by which its provisions can be made
not to apply to a proposed transaction, this representation, for clarification purposes, provides that Section 203 of the DGCL does not
apply since neither Purchaser nor Merger Sub has been an “interested stockholder” within the meaning of Section. See DEeL. CODE.
ANN. tit. 8, §203 (2007).

8 The Organization representation by the Company is important to Purchaser and Merger Sub because Purchaser and Merger Sub
want to ensure the Company has been operating its business properly (and with all necessary corporate authority under the laws of
Delaware, where the Company is organized) prior to the Agreement and will continue to do so during the time period between the
signing of the Agreement and the Closing.

8 Material Adverse Effect (“MAE™) is an important definition within the Agreement and this representation simply indicates that any
failures of organization and qualification, in the aggregate, do not constitute an MAE. The definition of MAE is particularly impor-
tant because it is utilized in other, later sections of the Agreement, including within the article concerning Termination. However,
one thing should be noted regarding the definition of MAE - it is inherently vague. While MAE definitions are often used in merger
and other agreements, the lack of a precise definition of MAE for specific circumstances (nearly impossible, since the facts and cir-
cumstances in business can vary significantly) injects ambiguity and provides the seeds for potential litigation. In this instance, the
definition of MAE simply refers events that are “materially adverse.” Even though the definition does provide specific exclusions
(such as those for general economic conditions), there is sufficient ambiguity to allow for unwanted litigation.



stantially disproportionate impact on the Company and its Subsidiaries, taken as a whole, (B) any
changes resulting from or arising out of general market, economic or political conditions in the in-
dustry in which the Company or any of its Subsidiaries conduct business, provided that such
changes do not have a substantially disproportionate impact on the Company and its Subsidiaries,
taken as a whole, (C) any changes resulting from or arising out of actions taken pursuant to (and
required by) this Agreement or at the request of Purchaser or Merger Sub or the failure to take any
actions due to restrictions set forth in this Agreement, (D) any changes in the price or trading vol-
ume of the Company's stock, in and of itself, (E) any failure by the Company to meet published
revenue or earnings projections, in and of itself, (F) any changes or effects arising out of or resulting
from any legal claims or other proceedings made by any of the Company's stockholders arising out
of or related to this Agreement, the Offer or the Merger, or (G) other changes reasonably foresee-
able as a result of the announcement of the transactions contemplated hereby.

SECTION 4.2. Subsidiaries and Joint Ventures. (a) Each Subsidiary of the Company is identi-
fied on Section 4.2(a) of the Company Disclosure Schedule. Except as set forth on Section 4.2(a) of
the Company Disclosure Schedule, all the outstanding equity interests of each Subsidiary of the
Company are owned by the Company, by another wholly-owned Subsidiary of the Company or by
the Company and another wholly-owned Subsidiary of the Company, free and clear of all Liens. All
of the capital stock or other equity interests of each Subsidiary of the Company has been duly au-
thorized and is validly issued, fully paid and nonassessable and free and clear from any Liens and
preemptive or other similar rights except as set forth on Section 4.2(a) of the Company Disclosure
Schedule. There are no proxies or voting agreements with respect to any shares of capital stock of
any such Subsidiary. There are no options, puts, calls, warrants or other rights, agreements, ar-
rangements, restrictions or commitments of any character obligating the Company or any of its Sub-
sidiaries to issue, sell, redeem, repurchase or exchange any shares of capital stock of or other equity
interests in any of the Company's Subsidiaries or any securities convertible into or exchangeable for
any capital stock or other equity interests, or any debt securities of any of the Company's Subsidiar-
ies or to provide funds to or make any investment (in the form of a loan, capital contribution or oth-
erwise) in the Company or any of its Subsidiaries or any other Person. The Company does not di-
rectly or indirectly own a greater than 1.0% equity interest in any Person that is not a Subsidiary or
Joint Venture (as defined below) of the Company. For purposes of this Agreement, " Subsidiary "
means, with respect to any Person, (a) any corporation with respect to which such Person, directly
or indirectly, through one or more Subsidiaries, (i) owns more than 50% of the outstanding shares
of capital stock having generally the right to vote in the election of directors or (ii) has the power,
under ordinary circumstances, to elect, or to direct the election of, a majority of the board of direc-
tors of such corporation, (b) any partnership with respect to which (i) such Person or a Subsidiary of
such Person is a general partner, (ii) such Person and its Subsidiaries together own more than 50%
of the interests therein or (iii) such Person and its Subsidiaries have the right to appoint or elect or
direct the appointment or election of a majority of the directors or other Person or body responsible
for the governance or management thereof, (c) any limited liability company with respect to which
(i) such Person or a Subsidiary of such Person is the manager or managing member, (ii) such Person
and its Subsidiaries together own more than 50% of the interests therein or (iii) such Person and its
Subsidiaries have the right to appoint or elect or direct the appointment or election of a majority of
the directors or other Person or body responsible for the governance or management thereof or (d)
any other entity in which such Person has, and/or one or more of its Subsidiaries have, directly or
indirectly, (i) at least a 50% ownership interest or (ii) the power to appoint or elect or direct the ap-



pointment or election of a majority of the directors or other Person or body responsible for the gov-
ernance or management thereof.

(b) Neither the Company nor any Subsidiary of the Company is a party to or member of, or oth-
erwise holds, any Joint Venture. With respect to the joint ventures of the Company and the Subsidi-
aries of the Company that are not Joint Ventures, (i) except as set forth on Section 4.2(b) of the
Company Disclosure Schedule, neither the Company nor any Subsidiary of the Company is liable
for any material obligations or material liabilities of any such joint ventures, (ii) except as set forth
on Section 4.2(b) of the Company Disclosure Schedule, neither the Company nor any Subsidiary of
the Company is obligated to make any loans or capital contributions to, or to undertake any guaran-
tees or obligations with respect to, such joint ventures, (iii) none of such joint ventures own or hold
any assets that are material to the continued conduct of the business of the Company and the Sub-
sidiaries of the Company, taken as a whole, substantially as it is presently conducted, (iv) except as
set forth on Section 4.2(b) of the Company Disclosure Schedule, neither the Company nor any Sub-
sidiary of the Company is subject to any material limitation on its right to compete or any material
limitation on its right to otherwise conduct business by reason of any agreement relating to such
joint venture and (v) to the knowledge of the Company, each joint venture is in material compliance
with all applicable laws. As used herein, "Joint Venture" shall mean those direct or indirect joint
ventures of the Company or any Subsidiary of the Company (i) that are not otherwise a direct or
indirect Subsidiary of the Company and (ii) in which the Company or any Subsidiary of the Com-
pany as of the date of this Agreement have invested, or made commitments to invest, $1.0 million
or more, but "Joint Venture" and "joint venture™ shall not include any entities whose securities are
held solely for passive investment purposes by the Company or any Subsidiary of the Company.
Section 4.2(b) of the Company Disclosure Schedule contains, as of the date of this Agreement, a
correct and complete list of each joint venture of the Company or any Subsidiary of the Company
that is not a Joint Venture.

SECTION 4.3. Capitalization.®® Except as set forth on Section 4.3 of the Company Disclosure
Schedule, the authorized and outstanding capital stock of the Company is as set forth in the consoli-
dated balance sheet forming a part of the 2006 Draft Form 10-K (as defined below). All outstanding
shares of Company Common Stock are, and all shares which may be issued prior to the Effective
Time will be when issued, duly authorized, validly issued, fully paid and nonassessable and free and
clear from any preemptive or other similar rights. Except as disclosed in Section 4.3 of the Com-
pany Disclosure Schedule, there are (i) no other options, puts, calls, warrants or other rights, agree-
ments, arrangements, restrictions, or commitments of any character obligating the Company or any
of its Subsidiaries to issue, sell, redeem, repurchase or exchange any shares of capital stock of or
other equity interests in the Company or any securities convertible into or exchangeable for any
capital stock or other equity interests or any debt securities of the Company and (ii) no bonds, de-
bentures, notes or other indebtedness having the right to vote on any matters on which stockholders
of the Company may vote (whether or not dependent on conversion or other trigger event).

SECTION 4.4. Authority.?’

% The Capitalization representation by the Company, in conjunction with the referenced Disclosure Schedule, allows Purchaser and
Merger Sub to determine the actual capital structure of the company they are acquiring via the Agreement. Importantly, the represen-
tation provides comfort that, aside from those interests listed on the Disclosure Schedule, there are no unknown equity interests or
options, warrants, rights, etc. for Company Common Stock. The representation also covers other hybrid interests, such as convertible
debt and other instruments that could potentially be converted into Company Common Stock.

87 The Authority representation ensures that the Company has the required corporate power to conduct its business as it is currently



(a) The Company has the necessary corporate power and authority to enter into this Agreement
and, subject to obtaining any necessary stockholder approval of the Merger, to carry out its obliga-
tions hereunder. The execution and delivery of this Agreement by the Company and the consumma-
tion by the Company of the transactions contemplated hereby have been (i) duly authorized and
adopted by the unanimous vote of the Company Board, (ii) determined to be fair to, advisable and
in the best interests of the stockholders of the Company by the Company Board and (iii) duly au-
thorized by all necessary corporate action on the part of the Company, subject to the approval of the
Merger by the Company's stockholders in accordance with the DGCL. This Agreement has been
duly executed and delivered by the Company and, assuming this Agreement constitutes a legal,
valid and binding obligation of the other parties hereto, constitutes a legal, valid and binding obliga-
tion of the Company, enforceable against it in accordance with its terms, except that (i) such en-
forcement may be subject to applicable bankruptcy, insolvency, reorganization, moratorium or other
similar laws, now or hereafter in effect, relating to creditors' rights generally and (ii) equitable
remedies of specific performance and injunctive and other forms of equitable relief may be subject
to equitable defenses and to the discretion of the court before which any proceeding therefor may be
brought.

(b) The Company Board (at a meeting or meetings duly called and held) has unanimously: (i)
determined that this Agreement, the Offer and the Merger are advisable and fair to and in the best
interests of, the Company and its stockholders; (ii) adopted and approved this Agreement and the
"agreement of merger™ (as such term is used in Section 251 of the DGCL) contained in this Agree-
ment; (iii) directed that the "agreement of merger" (as such term is used in Section 251 of the
DGCL) contained in this Agreement be submitted to the stockholders of the Company for adoption
(unless the Merger is consummated in accordance with Section 253 of the DGCL as contemplated
by Section 5.5(b) ); and (iv) resolved to recommend acceptance of the Offer and adoption of the
"agreement of merger" (as such term is used in Section 251 of the DGCL) contained in this Agree-
ment by the stockholders of the Company (the " Company Board Recommendation "), which ac-
tions and resolutions have not, as of the date hereof, been subsequently rescinded, modified or
withdrawn in any way.®®

SECTION 4.5. No Conflict; Rights Agreement; Required Filings and Consents.

(a) Except as set forth on Section 4.5 of the Company Disclosure Schedule, the execution and
delivery of this Agreement by the Company do not, and the performance of this Agreement by the
Company and the consummation of the transactions contemplated hereby will not, (i) assuming that
all consents, approvals and authorizations contemplated by Section 4.5(c) have been obtained, con-
flict with or violate any law, regulation, court order, judgment or decree or Regulatory Laws appli-
cable to the Company or any of its Subsidiaries or by which each of their respective properties are
bound or subject, (ii) violate or conflict with the Certificate of Incorporation or By-Laws of the

conducted under its certificate of incorporation, bylaws, and the DGCL. Thus, the Seller is, in effect, ensuring that its actions with
respect to its business and the Agreement are not “ultra vires.”

8 gection 251 of the DGCL provides specific instructions and requirements for a corporation’s board of directors to follow when

considering a merger. For example, Section 251 provides that the board of directors must “adopt a resolution approving an agree-
ment of merger or consolidation and declaring its advisability.” In addition, certain statutorily required information must be con-

tained in the agreement of merger. See DEL. CODE. ANN. tit. 8, §251 (2007).

% The No Conflict representation by the Company ensures that, by entering into this Agreement, the Company will not violate (or
trigger adverse consequences) under any previous agreements or governing documents, such as the Company’s certificate of incorpo-
ration, bylaws, the Company’s other contracts or agreements, or any applicable law.



Company or the comparable charter documents or organizational documents of any of its Subsidiar-
ies, (iii) assuming that all consents, approvals and authorizations contemplated by Section 4.5(c)
have been obtained, result in any breach of or constitute a default (or an event which with notice or
lapse of time or both would become a default) under, or terminate or cancel or give to others any
rights of termination, acceleration or cancellation of (with or without notice or lapse of time or
both), or result in the creation of a Lien on any of the properties or assets of the Company or any of
its Subsidiaries pursuant to, any of the terms, conditions or provisions of any contract, agreement,
indenture, note, bond, mortgage, deed of trust, agreement, Employee Plan, lease or other instrument
or obligation of any kind, permit, license, certificate or franchise to which the Company or any of
its Subsidiaries is a party, of which the Company or any of its Subsidiaries is the beneficiary or by
which the Company or any of its Subsidiaries or any of their respective property is bound or sub-
ject, except, with respect to clause (iii), for breaches, defaults, terminations, cancellations or rights
of termination, acceleration or cancellation which, in the aggregate, and assuming the exercise of
any rights of termination, acceleration or cancellation, would not reasonably be expected to result in
a Material Adverse Effect or (iv) assuming that all consents, approvals and authorizations contem-
plated by Section 4.5(c) have been obtained, violate any valid and enforceable judgment, ruling,
order, writ, injunction, decree, or any statute, rule or regulation applicable to the Company or any of
its Subsidiaries or by which any of their respective property is bound or subject.

(b) Prior to the date of this Agreement, the Company has amended the Rights Agreement in ac-
cordance with its terms to render the Rights Agreement inapplicable to this Agreement and the
transactions contemplated by this Agreement, including the Offer, the Support Agreement and the
Merger, and has taken all actions necessary so that either prior to or simultaneously with the com-
pletion of the transactions contemplated by this Agreement, the Rights will permanently expire, and
the Company and the Surviving Corporation, as the case may be, shall have no further obligations
in respect thereof.

(c) Except for applicable requirements of the Exchange Act, the pre-merger notification re-
quirements of the HSR Act and the expiration or termination of any applicable waiting period
thereunder, and filing and recordation of the Certificate of Merger as required by the DGCL, and
except as set forth on Section 4.5(c) of the Company Disclosure Schedule, the Company and its
Subsidiaries are not required to prepare or submit any application, notice, report or other filing with,
or obtain any consent, authorization, approval, registration or confirmation from, any Governmental
Entity or third party under any Material Contract (as defined below) or Real Property Lease (as de-
fined below) in connection with the execution, delivery or performance of this Agreement by the
Company and the consummation of the transactions contemplated hereby.

SECTION 4.6. SEC Filings; Financial Statements; 2006 Draft Form 10-K.%

(a) Except as set forth on Section 4.6(a) of the Company Disclosure Schedule, the Company has
timely filed all forms, reports, documents, proxy statements and exhibits required to be filed with

% The SEC Filings representations provides the Purchaser and Merger Sub with comfort that the Company has complied with all
requirements associated with its SEC Reports, which includes the 10-K (annual report) as well as all quarterly reports and other re-
quired filings. This representation is particularly important for several reasons. First, ensuring that all previous SEC Reports are
accurate allows Purchaser to have confidence that when it combines the Company’s financial information (accomplished through
combination of the Surviving Corporation’s financial information) with its own in SEC filings that the information ultimately re-
ported to the SEC will be accurate. Second, because there is potentially some liability resulting from inaccurate or misleading SEC
filings, the SEC Filings representation provides additional protection to Purchaser and Merger Sub and, hopefully, will provide addi-
tional incentive for the Company to ensure its SEC Reports are in fact accurate in all material respects.



the SEC since December 31, 2003 (collectively, the "SEC Reports™). The SEC Reports (i) were pre-
pared in all material respects in accordance with the requirements of the Securities Act or the Ex-
change Act, as the case may be, as in effect at the time they were filed and (i) did not at the time
they were filed and do not, as amended and supplemented, if applicable, contain any untrue state-
ment of a material fact or omit to state a material fact required to be stated therein or necessary in
order to make the statements therein, in light of the circumstances under which they were made, not
misleading.

(b) Except as set forth on Section 4.6(b) of the Company Disclosure Schedule, the consolidated
financial statements contained in the SEC Reports complied, as of their respective dates of filing
with the SEC, and the SEC Reports filed with the SEC after the date of this Agreement will comply
as of their respective dates of filing with the SEC, in all material respects with applicable account-
ing requirements and the published rules and regulations of the SEC with respect thereto, have been,
and the SEC Reports filed after the date of this Agreement will be, prepared in accordance with
GAAP (except, in the case of unaudited consolidated quarterly statements, as permitted by Form
10-Q under the Exchange Act and Article 10 of Regulation S-X and except as may be indicated in
the notes thereto) and fairly present, and the financial statements contained in the SEC Reports filed
after the date of this Agreement will fairly present, the consolidated financial position of the Com-
pany and its Subsidiaries as of the respective dates thereof and the consolidated statements of opera-
tions and cash flows of the Company for the periods indicated, except as otherwise explained
therein and except that any unaudited interim financial statements are subject to normal and recur-
ring year-end adjustments. There is no investigation or inquiry pending, or to the knowledge of the
Company, threatened against the Company or any of its Subsidiaries by any Governmental Entity in
connection with revenue recognition practices, restructuring charges, amortization, writeoffs or any
other accounting matter, whether or not a restatement of financial statements is required.

(c) Except for those liabilities and obligations that are reflected or reserved against on the bal-
ance sheet (or footnotes thereto) contained in the Company's Annual Report on Form 10-K for the
year ended December 31, 2005 (the "Current Form 10-K") or in the balance sheets (or footnotes
thereto) contained in the Company's Quarterly Reports on Form 10-Q for the quarters ended March
31, June 30 or September 30, 2006, neither the Company nor any of its Subsidiaries has any mate-
rial liabilities or obligations that are of a nature that would be required to be disclosed on a balance
sheet of the Company or the footnotes thereto prepared in accordance with GAAP, except for li-
abilities or obligations (i) incurred since September 30, 2006 in the ordinary course of business con-
sistent with past practice, (ii) disclosed in SEC Reports filed during the period from and after Sep-
tember 30, 2006 to and including the date of this Agreement, or (iii) reflected in the Company's
draft Annual Report on Form 10-K for the year ended December 31, 2006, a copy of which has
beengincluded in Section 4.6(c) of the Company Disclosure Schedule (the *2006 Draft Form 10-
K").

(d) The 2006 Draft Form 10-K has been prepared in all material respects in accordance with the
requirements of the Exchange Act and does not contain any untrue statement of a material fact or

®! Following the rapid implosion of Enron following revelations of massive off-balance sheet liabilities, significant changes were
made to both securities and accounting regulations. The Sarbanes-Oxley Act 2002 required the SEC to promulgate rules requiring
the disclosure of off-balance sheet arrangements. In 2003, the SEC adopted final rules requiring disclosure of off-balance sheet fi-
nancing and other arrangements. This representation aids the Purchaser and Merger Sub by providing additional confirmation that
the Company does not have any off-balance sheet arrangements or other unaccrued liabilities that would be required to be disclosed
on the company’s balance sheets contained in the Company’s quarterly reports. See http://www.sec.gov/rules/final/33-8182.htm.
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omit to state a material fact required to be stated therein or necessary in order to make the state-
ments therein, in light of the circumstances under which they were made, not misleading, other than
the disclosure of the transactions contemplated herein which will be included prior to the filing of
the 2006 Draft Form 10-K. The supplemental schedules and information furnished to the Purchaser
by the Company and attached as Section 4.6(d) of the Company Disclosure Schedule do not contain
any untrue statement of a material fact or omit to state a material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they
were made, not misleading.

(e) The Company is in compliance, and has complied, in all material respects with the applica-
ble provisions of the Sarbanes-Oxley Act of 2002 and the related rules and regulations promulgated
under such act or the Exchange Act (collectively, "Sarbanes-Oxley").%

SECTION 4.7. Absence of Certain Changes or Events. Since December 31, 2006, except as
contemplated by this Agreement or as set forth on Section 4.7 of the Company Disclosure Schedule
or in the SEC Reports filed prior to the date of this Agreement or in the 2006 Draft Form 10-K,
there has not been (i) any event or state of fact that, individually or in the aggregate, has had a Ma-
terial Adverse Effect; or (ii) any event, action or occurrence, that, if taken after the date hereof
without the consent of Purchaser and Merger Sub, would violate Section 5.1 hereof.

SECTION 4.8. Litigation.®® Except as disclosed in the SEC Reports filed prior to the date of this
Agreement, in the 2006 Draft Form 10-K or in Section 4.8 of the Company Disclosure Schedule, (i)
there are no claims, actions, suits, arbitrations, grievances, proceedings or investigations pending or,
to the knowledge of the Company, threatened against the Company or any of its Subsidiaries or any
of their respective properties or rights of the Company or any of its Subsidiaries or any of their re-
spective officers or directors in their capacity as such, before any Governmental Entity, (ii) nor any
internal investigations (other than investigations in the ordinary course of the Company's or any of
its Subsidiaries' compliance programs) being conducted by the Company or any of its Subsidiaries
concerning any financial, accounting, tax, conflict of interest, self-dealing, fraudulent or deceptive
conduct or other misfeasance or malfeasance issues, which in the case of clause (i) or clause (ii)
would reasonably be expected to result in a Material Adverse Effect. Except as disclosed in the SEC
Reports filed prior to the date of this Agreement, in the 2006 Draft Form 10-K or in Section 4.8 of
the Company Disclosure Schedule, neither the Company nor any of its Subsidiaries nor any of their
respective properties is subject to any order, judgment, injunction or decree material to the conduct
of the businesses of the Company or its Subsidiaries.

SECTION 4.9. Employee Benefit Plans.

(a) Section 4.9(a) of the Company Disclosure Schedule sets forth a list of all employee welfare
benefit plans (as defined in Section 3(1) of the Employee Retirement Income Security Act of 1974,
as amended ("ERISA™"))%, employee pension benefit plans (as defined in Section 3(2) of ERISA)

%2 See The Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (2002).

% The Litigation representation by the Company is particularly important to Purchaser and Merger Sub, since Purchaser and Merger
Sub do not want to “buy a lawsuit” via the Agreement. The representation is designed to ensure that all pending or threatened litiga-
tion that could potentially affect the Company’s business or question the propriety or validity of the Agreement has been fully dis-
closed by the Company. The representation refers to the Company Disclosure Schedule and the SEC Reports, which should list all
actions, suits, proceedings or investigations pending or threatened against the Company.

% See The Employee Retirement Income Security Act of 1974, Pub. L. No. 93-406, 88 Stat. 829 (1974). For additional information
concerning ERISA and its requirements, See Department of Labor, http://www.dol.gov/dol/topic/health-plans/erisa.htm.
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and all other bonus, stock option, restricted stock grant, stock purchase, benefit, profit sharing, sav-
ings, retirement, disability, insurance, incentive, deferred compensation and other similar fringe or
employee benefit plans, programs or arrangements sponsored, maintained, contributed to or re-
quired to be contributed to by the Company or any other entity, whether or not incorporated, that
together with the Company would be deemed a "single employer" for purposes of Section 414 of
the Code or Section 4001 of ERISA (an "ERISA Affiliate™) for the benefit of, or relating to, any
current or former employee, director or other independent contractor of, or consultant to, the Com-
pany or any of its Subsidiaries (together, the " Employee Plans ™).

(b) Except as set forth on Section 4.9(c) of the Company Disclosure Schedule, neither the Com-
pany or any of its Subsidiaries nor, to the knowledge of the Company, any of their respective direc-
tors, officers, employees or agents has, with respect to any Employee Plan, engaged in or been a
party to any "prohibited transaction™ (as defined in Section 4975 of the Code or Section 406 of
ERISA), which could result in the imposition of either a penalty assessed pursuant to Section 502(i)
of ERISA or a tax imposed by Section 4975 of the Code, in each case applicable to the Company or
any of its Subsidiaries or any Employee Plan.

(c) Except as set forth on Section 4.9(c) of the Company Disclosure Schedule, all Employee
Plans have been administered in material compliance with their terms and are in compliance in all
material respects with the currently applicable requirements prescribed by all statutes, orders, or
governmental rules or regulations currently in effect with respect to such Employee Plans, includ-
ing, but not limited to, ERISA and the Code and there are no pending or, to the knowledge of the
Company, threatened claims, lawsuits or arbitrations (other than routine claims for benefits), relat-
ing to any of the Employee Plans, or the assets of any trust for any Employee Plan.

(d) Each Employee Plan intended to qualify under Section 401(a) of the Code, and the trusts
created thereunder intended to be exempt from tax under the provisions of Section 501(a) of the
Code, either (i) has received a favorable determination letter from the Internal Revenue Service to
such effect or (ii) is still within the "remedial amendment period,” as described in Section 401(b) of
the Code and the regulations thereunder.

(e) Except as set forth on Section 4.9(e) of the Company Disclosure Schedule, all contributions
or payments required to be made or accrued before the Effective Time under the terms of any Em-
ployee Plan will have been made by the Effective Time or properly reflected on the Company's
books.

(f) Neither the Company nor any of its ERISA Affiliates contributes, nor within the six-year pe-
riod ending on the date hereof has any of them contributed or been obligated to contribute, to any
plan, program or agreement which is a "multiemployer plan” (as defined in Section 3(37) of
ERISA) or which is subject to Section 412 of the Code or Section 302 or Title IV of ERISA.

(9) No Employee Plan provides medical, surgical, hospitalization, death or similar benefits
(whether or not insured) for employees or former employees of the Company or any of its Subsidi-
aries for periods extending beyond their retirement or other termination of service, other than cover-
age mandated by applicable law.*

% In light of the massive liabilities (in many cases, unfunded) for healthcare benefits found on the balance sheets of companies such
as General Motors, Ford, and American Airlines, it is interesting to note that Purchaser and Merger Sub have insisted upon a repre-
sentation that none of the Company’s Employee Plans provide medial benefits for period extending beyond retirement or death.

While most employee benefit plans in the United States today do not provide for such benefits, many companies that have provided



(h) Except as set forth in Section 4.9(h)(i) of the Company Disclosure Schedule, no amounts
payable under any Employee Plan or otherwise will fail to be deductible to the Company, the Sur-
viving Corporation or their Subsidiaries for federal income tax purposes by virtue of Section
162(m) or 280G of the Code. Except as set forth in Section 4.9(h)(ii) of the Company Disclosure
Schedule, the consummation of the transactions contemplated by this Agreement will not, either
alone or in combination with any other event, (x) entitle any current or former employee, director or
officer of the Company or any of its Subsidiaries to severance pay or any other payment, (y) accel-
erate the time of payment or vesting, or increase the amount of compensation due any such em-
ployee, director or officer or (z) require the Company to place in trust or otherwise set aside any
amounts in respect of severance pay or otherwise.

SECTION 4.10. Offer Documents; Schedule 14D-9; Proxy Statement .

(a) None of the information supplied or to be supplied by or on behalf of the Company or any
Affiliate of the Company for inclusion in the Offer Documents will, at the times such documents are
filed with the SEC and are mailed to stockholders of the Company, contain any untrue statement of
a material fact or omit to state any material fact required to be stated therein or necessary to make
the statements therein, in light of the circumstances under which they are made, not misleading. The
Schedule 14D-9 will not, at the time the Schedule 14D-9 is filed with the SEC and at all times prior
to the Purchase Time, contain any untrue statement of a material fact or omit to state any material
fact required to be stated therein or necessary to make the statements therein, in light of the circum-
stances under which they are made, not misleading. Notwithstanding the foregoing, no representa-
tion or warranty is made by the Company with respect to information supplied in writing by or on
behalf of Merger Sub or Purchaser or any Affiliate of Merger Sub or Purchaser expressly for inclu-
sion in the Offer Documents or the Schedule 14D-9. The Schedule 14D-9 will, at the time the
Schedule 14D-9 is filed with the SEC, at the time it is mailed to the stockholders of the Company,
and at the time any amendment or supplement thereto is filed with the SEC, comply as to form in all
material respects with the provisions of the Exchange Act and the rules and regulations of the SEC
thereunder.

(b) The Proxy Statement will not, at the time the Proxy Statement is first mailed and at the time
of the Company Stockholders' Meeting, contain any untrue statement of a material fact or omit to
state any material fact required to be stated therein or necessary to make the statements therein, in
light of the circumstances under which they are made, not misleading, except that no representation
or warranty is made by the Company with respect to information supplied in writing by Merger Sub
or Purchaser or any Affiliate of Merger Sub or Purchaser expressly for inclusion in the Proxy
Statement. The Proxy Statement will, at the time the Proxy Statement is first mailed, at the time any
amendment or supplement thereto is filed with the SEC, and at the time of the Company Stockhold-
ers' Meeting, comply as to form in all material respects with the provisions of the Exchange Act and
the rules and regulations of the SEC promulgated thereunder

them in the past are currently experiencing severe financial difficulties. This representation helps to provide Purchaser and Merger
Sub with comfort that the Surviving Corporation will not be saddled with such significant future liabilities.



SECTION 4.11. Conduct of Business; Permits.*® Except as disclosed in the SEC Reports filed
prior to the date of this Agreement or in Section 4.11 of the Company Disclosure Schedule, the
business of the Company and each of its Subsidiaries is not being (and since January 1, 2004 has
not been) conducted in default or violation of any term, condition or provision of (i) the Certificate
of Incorporation or By-Laws of the Company or the comparable charter documents or by-laws of
any of its Subsidiaries, (ii) any note, bond, mortgage, indenture, contract, agreement, lease or other
instrument or agreement of any kind to which the Company or any of its Subsidiaries is now a party
or by which the Company or any of its Subsidiaries or any of their respective properties or assets
may be bound, or (iii) any federal, state, county, regional, municipal, local or foreign statute, law,
ordinance, rule, regulation, judgment, decree, order, concession, grant, franchise, permit or license
or other governmental authorization or approval applicable to the Company or any of its Subsidiar-
ies or their respective businesses, including, without limitation, Regulatory Laws, except, with re-
spect to the foregoing clauses (ii) and (iii), defaults or violations that would not, individually or in
the aggregate, reasonably be expected to result in a Material Adverse Effect. The Company and its
Subsidiaries have all material permits, licenses, approvals, certifications and authorizations from
Governmental Entities, including, without limitation, those obtained under Regulatory Laws (col-
lectively, "Permits") required for business presently conducted by the Company and its Subsidiaries.
Except as set forth on Section 4.11 of the Company Disclosure Schedule, neither the Company nor
any of its Subsidiaries has received any written claim or notice nor has any knowledge indicating
that the Company or any of its Subsidiaries is not in compliance with the terms of any such Permits
and with all requirements, standards and procedures of the Governmental Entity which issued them,
or any limitation or proposed limitation on any Permit, except where the failure to be in compliance
would not reasonably be expected to result in a Material Adverse Effect. Except as set forth on Sec-
tion 4.11 of the Company Disclosure Schedule, to the knowledge of the Company none of the Per-
mits will lapse, terminate or otherwise cease to be valid as a result of the consummation of the
transactions contemplated hereby.

SECTION 4.12. Taxes.”
(a) Except as set forth on Section 4.12 of the Company Disclosure Schedule:

(i) each of the Company and its Subsidiaries has duly and timely filed all material Tax Returns
required to be filed by it, and all such Tax Returns are true, correct and complete except as would
not, individually or in the aggregate, reasonably be expected to result in a Material Adverse Effect;

(i) each of the Company and its Subsidiaries has timely paid all Taxes required to be paid by it
(whether or not shown due on any Tax Return), except as would not, individually or in the aggre-
gate, reasonably be expected to result in a Material Adverse Effect;

% The Conduct of Business / Permits representation provides additional assurance to Purchaser and Merger Sub that the Company is
and has been conducting its business in compliance with the Company’s certificate of incorporation, its bylaws, all other corporate
agreements, and all applicable laws. This helps to ensure that the Purchaser and Merger Sub are not, via the Agreement, buying a
dispute or potential fine from a governmental agency.

% The Taxes representation covers all applicable tax matters, including the filing of all applicable tax returns, the payment of all re-
quired taxes, and compliance with all tax laws. The representation also contains a clause concerning pending or threatened tax litiga-
tion and represents that no such situation exists. Because of the potential liability for taxes (especially back taxes, which could result
in substantial interest and penalties), both Purchaser and Merger Sub want to make as certain as possible that the Company has com-
plied in all respects with the tax laws, both state and federal.



(iii) each of the Company and its Subsidiaries has made adequate provision in the financial
statements of the Company (in accordance with GAAP) for all Taxes of the Company and its Sub-
sidiaries not yet due, except as would not, individually or in the aggregate, reasonably be expected
to result in a Material Adverse Effect;

(iv) each of the Company and its Subsidiaries has complied with all applicable Laws relating to
the payment and withholding of Taxes and has, within the time and manner prescribed by Law,
withheld and paid over to the proper tax authorities all amounts required to be withheld and paid
over by it, except as would not, individually or in the aggregate, reasonably be expected to result in
a Material Adverse Effect;

(v) no pending or, to the knowledge of the Company, threatened audit, proceeding, examination
or litigation or similar claim has been commenced or is presently pending with respect to the Com-
pany or any of its Subsidiaries, except as would not, individually or in the aggregate, reasonably be
expected to result in a Material Adverse Effect; and

(vi) no written claim has been made by any tax authority in a jurisdiction where the Company
and its Subsidiaries does not file a Tax Return that any of the Company or any of its Subsidiaries is
or may be subject to taxation in that jurisdiction which would, individually or in the aggregate, rea-
sonably be expected to result in a Material Adverse Effect.

(b) Neither the Company nor any of its Subsidiaries has engaged in any transaction that is the
same or substantially similar to a "listed transaction™ as described in Treasury Regulation Section
1.6011-4(b)(2).

(c) There are no Liens for Taxes upon the assets or properties of any of the Company or its Sub-
sidiaries, except for Permitted Liens.

(d) Except as would not, individually or in the aggregate, reasonably be expected to result in a
Material Adverse Effect, neither the Company nor any of its Subsidiaries will be required to include
any item of income in, or exclude any item of deduction from, taxable income for any taxable pe-
riod (or portion thereof) ending after the Closing Date as a result of any (i) change in method of ac-
counting for a taxable period ending on or prior to the Closing Date, or (ii) "closing agreement," as
described in Section 7121 of the Code (or any corresponding provision of state, local or foreign
Law), entered into on or prior to the Closing Date, or (iii) any ruling received from the Internal
Revenue Service.

SECTION 4.13. Environmental Matters.*®

(a) Except as set forth on Section 4.13(a) of the Company Disclosure Schedule, the Company
and each of its Subsidiaries is in compliance with all applicable Environmental Laws (which com-
pliance includes, but is not limited to, the possession by the Company and each of its Subsidiaries of
all permits and other governmental authorizations required under applicable Environmental Laws,
and compliance with the terms and conditions thereof), except where failure to be in compliance
would not reasonably be expected to result in a Material Adverse Effect. Neither the Company nor
any of its Subsidiaries has received any written communication, whether from a Governmental En-
tity, citizens group, employee or otherwise, alleging that the Company or any of its Subsidiaries is

% The Agreement contains an Environmental Matters representation by the Company which, in essence, represents that the Company
has complied with all environmental laws and, except as specifically disclosed, there is no pending or threatened action against the
Company by any governmental entity. An Environmental Matters representation is crucially important in today’s legal environment
because of the massive liability that can result from non-compliance with environmental laws.



not in such compliance, to the knowledge of the Company and there are no past or present actions,
activities, circumstances, conditions, events or incidents that are reasonably likely to prevent or in-
terfere with such compliance in the future, in each case which would reasonably be expected to re-
sult in a Material Adverse Effect.

(b) Except as set forth on Section 4.13(b) of the Company Disclosure Schedule, there is no En-
vironmental Claim pending or, to the knowledge of the Company, threatened, against the Company
or any of its Subsidiaries or, to the knowledge of the Company, against any Person whose liability
for any Environmental Claim the Company or any of its Subsidiaries has or may have retained or
assumed either contractually or by operation of law, in each case which would reasonably be ex-
pected to result in a Material Adverse Effect.

(c) Except as set forth on Section 4.13(c) of the Company Disclosure Schedule, to the knowl-
edge of the Company, there are no past or present actions, activities, circumstances, conditions,
events or incidents, including, without limitation, the Release or presence of any Hazardous Mate-
rial which could form the basis of any Environmental Claim against the Company or any of its Sub-
sidiaries, or to the best knowledge of the Company, against any Person whose liability for any Envi-
ronmental Claim the Company has or may have retained or assumed either contractually or by op-
eration of law, in each case which would reasonably be expected to result in a Material Adverse Ef-
fect.

SECTION 4.14. Title to Real Property; Liens.

(a) Leased Real Property. Set forth on Section 4.14(a) of the Company Disclosure Schedule is a
list of all real property leased by the Company or any of its Subsidiaries. Each of the leases relating
to Leased Real Property is a valid and subsisting leasehold interest of the Company or any of its
Subsidiaries. Except as disclosed on Section 4.14(a) of the Company Disclosure Schedule, each
Leased Real Property is free of subtenancies and other occupancy rights and Liens (other than Per-
mitted Liens), and is a valid and binding obligation of the Company or any of its Subsidiaries, en-
forceable against the Company or any of its Subsidiaries in accordance with its terms, except that (i)
such enforcement may be subject to applicable bankruptcy, insolvency, reorganization, moratorium
or other similar laws, now or hereafter in effect, relating to creditors' rights generally and (ii) equi-
table remedies of specific performance and injunctive and other forms of equitable relief may be
subject to equitable defenses and to the discretion of the court before which any proceeding therefor
may be brought.

(b) Owned Real Property. Set forth on Section 4.14(b) of the Company Disclosure Schedule is a
complete list of all real property and interests in real property owned in fee simple by the Company
or any of its Subsidiaries (the "Owned Real Property").

(c) For purposes of this Agreement:

(i) "Leased Real Property" shall mean the leasehold or subleasehold interests and any other
rights to use or occupy any land, buildings, structures, improvements, fixtures or other interests in
real property held by the Company or any of its Subsidiaries under the Real Property Leases.

(i) "Permitted Liens" shall mean: (A) liens for current Taxes that are not yet due or delinquent
or are being contested in good faith by appropriate proceedings and for which adequate reserves
have been taken on the financial statements contained in the SEC Reports; (B) statutory liens or
landlords', carriers', warehousemen'’s, mechanics', suppliers’, materialmen's or repairmen’s liens or



other like Liens arising in the ordinary course of business with respect to amounts not yet overdue
or are being contested in good faith by appropriate proceedings and for which adequate reserves
have been taken on the financial statements contained in the SEC Reports; (C) with respect to the
Real Property, minor title defects or irregularities that do not, individually or in the aggregate, mate-
rially impair the use of such property, the consummation of this Agreement or the operations of the
Company and its Subsidiaries; (D) as to any Leased Real Property, any Lien affecting solely the in-
terest of the landlord thereunder and not the interest of the tenant thereunder, which does not mate-
rially impair the use of such Leased Real Property; and (E) Liens securing indebtedness of the
Company which will be retired in connection with the transactions contemplated hereby.

(iii) "Real Property" shall mean the Leased Real Property and the Owned Real Property.

(iv) "Real Property Leases" shall mean the real property leases, subleases, licenses or other
agreements, including all amendments, extensions, renewals, guaranties or other agreements with
respect thereto, pursuant to which the Company or any of its Subsidiaries is a party.

(d) Each of the Company and its Subsidiaries has good fee title to, or, in the case of leased as-
sets, has good and valid leasehold interests in, all of its tangible and intangible assets, real, personal
and mixed, used or held for use in, or which are necessary to conduct, the respective business of the
Company and its Subsidiaries as currently conducted, free and clear of any Liens, except Permitted
Liens.

SECTION 4.15. Use of Company Real Property.

(a) Except as set forth on Section 4.15(a) of the Company Disclosure Schedule, neither the
Company nor any of its Subsidiaries has leased or otherwise granted to any Person (other than pur-
suant to this Agreement) any right to occupy or possess or otherwise encumber any material portion
of the Real Property other than in the ordinary course of business. Except as set forth on Section
4.15(b) of the Company Disclosure Schedule, neither the Company nor any of its Subsidiaries has
vacated or abandoned any portion of the Real Property or given notice to any third party of their
intent to do the same.*®

(b) Except as set forth on Section 4.15(b) of the Company Disclosure Schedule, neither the
Company nor any of its Subsidiaries is a party to or obligated under any option, right of first refusal
or other contractual right to sell, dispose of or lease any of the Real Property or any portion thereof
or interest therein to any Person (other than pursuant to this Agreement). Neither the Company nor
any of its Subsidiaries is a party to any agreement or option to purchase any real property or interest
therein.

(c) Except as set forth on Section 4.15(c) of the Company Disclosure Schedule, neither the
Company nor any applicable Subsidiary has received notice of or has knowledge of an expropria-
tion or condemnation proceeding pending, threatened or proposed against any material Real Prop-
erty.

% This representation regarding real property assists the Purchaser and Merger Sub in making plans for the assets of the Company
post-merger. The representation provides that, except as disclosed on the Company Disclosure Schedule, the Company has not
leased or otherwise granted a right to occupy any of the real property currently owned by the Company. The representation helps to
ensure that the Purchaser and Merger Sub are apprised of all lease or other contracts regarding Company real property and it also
helps both Purchaser and Merger Sub to make plans for the business following the merger.



(d) Except as set forth on Section 4.15(d) of the Company Disclosure Schedule, to the Com-
pany's knowledge, the Company has not received any written notice that its present use of the Real
Property is not in conformity in any material respect with all applicable laws, rules, regulations and
ordinances, including, without limitation, all applicable zoning laws, ordinances and regulations and
with all registered deeds, restrictions of record or other agreements affecting such Real Property.
Except as set forth on Section 4.15(d) of the Company Disclosure Schedule, to the Company's
knowledge, there exists no conflict or dispute with any regulatory authority or other Person relating
to any Real Property or the activities thereon which would be reasonably likely to result in a Mate-
rial Adverse Effect. No damage or destruction has occurred with respect to any of the Real Property
that would reasonably be expected to result in a Material Adverse Effect.

(e) With respect to the Leased Real Property:

(i) except as disclosed on Section 4.15(e)(i) of the Company Disclosure Schedule, neither the
Company, nor, to the knowledge of the Company, any other party to each Real Property Lease is in
breach or default under such Real Property Lease, and no event has occurred or failed to occur or
circumstance exists which, with the delivery of notice, the passage of time or both, would constitute
such a breach or default, or permit the termination, modification or acceleration of rent under such
Real Property Lease;

(ii) except as disclosed on Section 4.15(e)(ii) of the Company Disclosure Schedule, no consent
by the landlord under the Real Property Leases is required in connection with the consummation of
the transactions contemplated herein;

(iii) except as disclosed on Section 4.15(e)(iii) of the Company Disclosure Schedule, no Real
Property Lease contains any “radius restriction” clauses*®; and

(iv) Section 4.15(e)(iv) of the Company Disclosure Schedule sets forth a list of each Real Prop-
erty Lease, with applicable remaining term and any available options for renewal periods.

SECTION 4.16. Intellectual Property.'®*

(a) Section 4.16 of the Company Disclosure Schedule sets forth a true, correct and complete in
all material respects list of all material U.S. and foreign (i) issued Patents and Patent applications,
(if) Trademark registrations and applications, (iii) Copyright registrations and applications and (iv)
Software, in each case, which is owned by the Company or its Subsidiaries. The Company or one of

100 padius Restriction clauses inserted in leases by landlords (although they can be inserted by tenants to protect their interests as
well) are generally used to protect a landlord’s interest by ensuring that the tenant may not operate from a nearby property to the
detriment of the landlord. For example, a radius restriction might provide that the tenant cannot operate a similar business with three
miles of the leased location. In this instance, Purchaser and Merger Sub are requiring the radius restriction representation to ensure
that the acquisition of the Company will not only not offend existing radius restrictions, but also to ensure that existing radius restric-
tions will not adversely interfere with the business plans of the Purchaser and Merger Sub. See generally ABANet.org,
http://www.abanet.org/rppt/meetings_cle/spring2003/rp/Seventhavenue/kampler.pdf.

102 Although the process is not yet completed, for many corporations the value of intellectual property is rising quickly and may one
day surpass the value of traditional “hard” assets, such as property, plant and equipment. The Intellectual Property representation
seeks to ensure that the Company has listed all Intellectual Property on its disclosure forms and that the Company as the right to use
all such property. Moreover, the Intellectual Property representation also provides assurances that the Company has not infringed on
any other entity’s intellectual property rights. This representation is particularly important (especially in light of the continuing in-
crease in value of intellectual property) because Purchaser and Merger Sub want to ensure they are receiving all intellectual property
owned by the Company and at the same time want to ensure, once again, they are not buying a lawsuit for patent or other intellectual
property infringement.
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its Subsidiaries is the sole and exclusive beneficial and record owner of all of the material Intellec-
tual Property Rights set forth on Section 4.16 of the Company Disclosure Schedule, and all such
Intellectual Property Rights are subsisting, valid and enforceable, except where the invalidity or un-
enforceability of such Intellectual Property Rights would not, individually or in the aggregate, rea-
sonably be expected to have a Material Adverse Effect.

(b) The Company and its Subsidiaries own or have a valid right to use, free and clear of all
Liens, all Intellectual Property Rights necessary for, or used or held for use in connection with, the
business of the Company and its Subsidiaries, taken as a whole, except where the failure to so own
or have a valid right to use such Intellectual Property Rights, individually or in the aggregate, would
not reasonably be expected to result in a Material Adverse Effect.

(c) Neither the Company nor any of its Subsidiaries has infringed, misappropriated or violated
in any material respect any Intellectual Property Rights of any third party, and there has been no
such claim asserted or, to the knowledge of the Company, threatened against the Company or any of
its Subsidiaries, except, in each of the foregoing cases, where such infringements, misappropriations
or violations, individually or in the aggregate, would not reasonably be expected to result in a Mate-
rial Adverse Effect.

(d) Except as set forth on Section 4.16(d) of the Company Disclosure Schedule, to the Com-
pany's knowledge, no third Person has infringed, misappropriated or violated any Intellectual Prop-
erty Rights owned or exclusively licensed by or to the Company or any of its Subsidiaries, and nei-
ther the Company nor any of its Subsidiaries has asserted or threatened such a claim against any
Person, except, in each of the foregoing cases, where such infringements, misappropriations or vio-
lations, individually or in the aggregate, would not reasonably be expected to result in a Material
Adverse Effect.

(e) As used herein, "Intellectual Property Rights” means all U.S. and foreign (i) patents, patent
applications, patent disclosures, and all related continuations, continuations-in-part, divisionals, re-
issues, re-examinations, substitutions, and extensions thereof ("Patents"), (ii) trademarks, service
marks, trade names, internet domain names, logos, slogans, trade dress, and other similar designa-
tions of source or origin, together with the goodwill symbolized by any of the foregoing ("Trade-
marks"), (iii) copyrights and copyrightable subject matter ("Copyrights"), (iv) rights of publicity, (v)
computer programs (whether in source code, object code, or other form), databases, compilations
and data, technology supporting the foregoing, and rights in all documentation, including user
manuals and training materials, related to any of the foregoing (but excluding commercially avail-
able third party software licensed from third parties) ("Software™), (vi) trade secrets and all confi-
dential information, know-how, inventions, proprietary processes, formulae, models, and method-
ologies, (vii) all rights in the foregoing and in other similar intangible assets, (viii) all applications
and registrations for the foregoing and (ix) all rights and remedies against infringement, misappro-
priation, or other violation thereof.

SECTION 4.17. Material Contracts.

(a) Except as set forth in the SEC Reports filed prior to the date of this Agreement or on Section
4.17 of the Company Disclosure Schedule, neither the Company nor any of its Subsidiaries is a
party to or bound by:



(i) any "material contract” (as defined in Item 601(b)(10) of Regulation S-K of the SEC)*%:

(ii) any contract or agreement (other than a lease of the Leased Real Property) for the purchase
of materials or personal property from any supplier or for the furnishing of services to the Company
or any of its Subsidiaries that involves future aggregate annual payments by the Company or any of
its Subsidiaries of $250,000 or more (excluding those contracts and agreements terminable upon
180 days' notice or less without liability to the Company exceeding $250,000);

(iii) any contract, agreement or instrument relating to or evidencing indebtedness for borrowed
money of the Company or any of its Subsidiaries in the amount of $250,000 or more;

(iv) any non-competition agreement or any other agreement or obligation which purports to
limit in any material respect the manner in which, or the localities in which, the business of the
Company or any of its Subsidiaries may be conducted;

(v) any voting or other agreement governing how any shares of Company Common Stock shall
be voted;

(vii) with respect to any acquisition or disposition of any Person or business or material portion
thereof pursuant to which the Company or any Subsidiary has continuing indemnification, "earn-
out” or other contingent payment obligations, in each case that could result in payments in excess of
$500,000; or

(viii) that would prevent, materially delay or materially impede the Company's ability to con-
summate the Offer, the Merger or the other transactions contemplated by this Agreement.

The foregoing contracts and agreements to which the Company or any of its Subsidiaries is a
party or are bound are collectively referred to herein as "Company Material Contracts."

(b) Each Company Material Contract is valid and binding on the Company or one of its Subsidi-
aries and is in full force and effect, and the Company or one of its Subsidiaries as applicable, has
performed all obligations required to be performed by it to date under each Company Material Con-
tract, except where such noncompliance would not reasonably be expected to result in a Material
Adverse Effect. The Company has not violated, defaulted under or terminated, nor has the Company
given or received notice of, any violation, default or termination under (nor, to the knowledge of the
Company, does there exist any condition that with the passage of time or the giving of notice or
both would result in such a violation, default or termination under) any Company Material Contract,
except where such violations, defaults or terminations would not reasonably be expected to result in
a Material Adverse Effect.

SECTION 4.18. Brokers. Except for the Persons set forth on Section 4.18 of the Company Dis-
closure Schedule, no broker, finder or investment banker is entitled to any brokerage, finder's or
other fee or commission in connection with the transactions contemplated by this Agreement based
upon arrangements made by or on behalf of the Company. The Company has delivered to Purchaser
and Merger Sub true, correct and complete information concerning the financial and other arrange-
ments between the Company and its Subsidiaries and the persons set forth on Section 4.18 of the

102 1tem 601 of Regulation S-K provides that certain material information must be included in an exhibit table attached to certain of
an issuer’s filings with the SEC. Item 601(b)(10) specifically refers to material contracts that must be disclosed to the SEC under
Regulation S-K. See Securities Lawyer’s Deskbook, http://www.law.uc.edu/CCL/regS-K/SK601.html; Securities and Exchange
Commission, http://www.sec.gov/about/forms/regs-k.pdf.
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Company Disclosure Schedule pursuant to which such firm(s) would be entitled to any payment as
a result of the transactions contemplated hereby.

SECTION 4.19. Collective Bargaining; Labor Disputes; Compliance.'®

(a) There are no collective bargaining agreements to which the Company or any of its Subsidiar-
ies is a party or under which it is bound. The employees of the Company and its Subsidiaries are not
represented by any unions. Except as disclosed in the SEC Reports filed prior to the date of this
Agreement or as set forth on Schedule 4.19 of the Company Disclosure Schedule, (i) neither the
Company nor any of its Subsidiaries is currently, or has been during the past three years, the subject
of any union organizing campaign or drive with respect to the employees of the Company or its
subsidiaries, and (ii) neither the Company nor any of its Subsidiaries is currently, or has been during
the past five years, the subject of any labor strike, walk-out, work stoppage, slow down, lockout, or
material labor dispute involving employees of the Company or any of its Subsidiaries nor, to the
knowledge of the Company, is any such activity threatened.

(b) Except as set forth in Section 4.19 of the Company Disclosure Schedule, there are no em-
ployment agreements, severance agreements or severance plans or other documents, arrangements
or understandings (whether written or oral) requiring the payment (or setting aside) of any amounts
or the providing of any benefits (or acceleration, continuation or modification thereof) to any of the
Company's or its Subsidiaries' directors, officers or employees in the event of a termination of em-
ployment (with or without cause) or as a result of entering into this Agreement or the consummation
of the transactions contemplated hereby.**

(c) Except as would not reasonably be expected to result in a Material Adverse Effect, (i) the
Company and each of its Subsidiaries has complied in all material respects with all laws relating to
the employment and safety of labor, including the National Labor Relations Act and other provi-
sions relating to wages, hours, benefits, collective bargaining and all applicable occupational safety
and health acts and laws, (ii) neither the Company nor any of its Subsidiaries has engaged in any
unfair labor practice or discriminated on the basis of race, age, sex, disability or any other legally
protected category in the conditions of employment or its employment practices relating to the
Company's or its Subsidiaries' employees, and (iii) no action, suit, complaint, charge, grievance,
arbitration, employee proceeding or investigation by or before any Governmental Entity brought by
or on behalf of any employee, applicant for employment, or former employee of the Company or
any of its Subsidiaries, or any labor organization or other representative of the Company's or its
Subsidiaries' employees, relating to the Company's or its Subsidiaries’ employment practices is
pending or, to the knowledge of the Company, threatened against the Company or any of its Sub-
sidiaries, except as disclosed in the SEC Reports filed prior to the date of this Agreement or in Sec-
tion 4.19 of the Company Disclosure Schedule.

103 The Collective Bargaining representation provides that the Company and its subsidiaries are not party to any collective bargaining
agreements (CBAs). While CBAs are commonly found in the auto, airline and professional sports, they can also be found in the
grocery and food preparation industries. This representation provides assurances to the Purchaser and Merger Sub that none of the
employees of the Company or its subsidiaries are parties to CBAs or represented by unions. As a general rule, it is assumed by most
corporate management that a lack of union representation may result in a more stable workforce and, at the least, the lack of an or-
ganized workforce strike to protest certain conditions existing under the employer-employee relationship.

104 This representation, which relates to employment and other agreements entered into by the Company, assists Purchaser and
Merger Sub by ensuring that full disclosure has been made of all such agreements on the Company Disclosure Schedule. This allows
Purchaser and Merger Sub to comprehend what obligations are being assumed by virtue of the merger (the Surviving Corporation
will succeed to the rights and liabilities under any existing contracts, including employment agreements).



(d) Neither the Company nor any of its Subsidiaries is a party to or otherwise bound by any con-
sent decree with or material citation by any Governmental Entity relating to the Company's or its
Subsidiaries' employees or employment practices relating to the Company's or its Subsidiaries' em-
ployees, except as disclosed in the SEC Reports filed prior to the date of this Agreement or in Sec-
tion 4.19 of the Company Disclosure Schedule.

(e) Except as set forth in Section 4.19 of the Company Disclosure Schedule, (i) the Company
and its Subsidiaries are and have been in compliance with all notice and other requirements under
the Worker Adjustment and Retraining Notification Act of 1988 (the "WARN Act")'%® and any
similar foreign, state or local law relating to plant closings and layoffs, and (ii) none of the employ-
ees of the Company and any of its Subsidiaries has suffered an "employment loss™ (as defined in the
WARN Act) within the 90 days prior to the date of this Agreement.

SECTION 4.20. Opinion of Financial Advisor. The Company has received the written opinion
of Citigroup Global Markets Inc. the Company's sole financial advisor, to the effect that, as of the
date hereof, the Offer Price to be received by the Company's stockholders as provided herein is fair
to such stockholders from a financial point of view. The Company has delivered, or will deliver
substantially concurrent with the execution of this Agreement, a copy of the final written opinion to
Purchaser and Merger Sub.

SECTION 4.21. Control Share Acquisition. The Company has taken all actions necessary and
within its authority such that no restrictive provision of any "fair price,” "moratorium,” "control
share acquisition,” "business combination,” "stockholder protection,” "i

interested stockholder” or
other similar anti-takeover statute or regulation (each, a "Takeover Statute) or restrictive provision
of any applicable provision in the Certificate of Incorporation or By-Laws of the Company or com-
parable charter documents and By-laws of any of its Subsidiaries is, or at the Effective Time will
be, applicable to the Company, its Subsidiaries, Purchaser, Merger Sub, Company Common Stock,
the Merger or any other transaction contemplated by this Agreement.

SECTION 4.22. Certain Business Practices. As of the date hereof, neither the Company nor any
of its Subsidiaries nor any director, officer, employee or agent of the Company or any of its Sub-
sidiaries has (a) used any funds for unlawful contributions, gifts, entertainment or other unlawful
payments relating to political activity, (b) made any unlawful payment to any foreign or domestic
government official or employee or to any foreign or domestic political party or campaign or vio-
lated any provision of the Foreign Corrupt Practices Act of 1977, as amended, (c) consummated any
transaction, made any payment, entered into any agreement or arrangement or taken any other ac-
tion in violation of Section 1128B(b) of the Social Security Act, as amended, or (d) made any other
unlawful payment where , in the case of clause (a), (b), (c) or (d), such payment or action would be
reasonably likely to subject the Company or any of its Subsidiaries to any material liability or pen-
alty under any laws, rules or regulations of any Governmental Entity.

SECTION 4.23. Transactions with Affiliates. All transactions, agreements, arrangements or un-
derstandings between the Company or any of its Subsidiaries, on the one hand, and the Company's
affiliates (other than wholly-owned subsidiaries of the Company) or other Persons, on the other
hand (an "Affiliate Transaction"), that were required to be disclosed in the SEC Reports in accor-
dance with Item 404 of Schedule S-K under the Securities Act have been so disclosed. Since Janu-

105 See The Worker Adjustment and Retraining Notification Act, 29 U.S.C. § 2101, et. seq. (1989); see also Department of Labor,
http://www.dol.gov/compliance/laws/comp-warn.htm.
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ary 1, 2004, there have been no Affiliate Transactions that are required to be disclosed under the
Exchange Act pursuant to Item 404 of Schedule S-K under the Securities Act which have not al-
ready been disclosed in the SEC Reports.

ARTICLE V
CERTAIN COVENANTS

SECTION 5.1. Conduct of Business by the Company Pending the Merger.*®® The Company
covenants and agrees on behalf of itself and its Subsidiaries that, during the period (hereafter, the
"Interim Period") from the date of this Agreement to the earliest of (i) such time as designees of
Purchaser or Merger Sub first constitute at least a majority of the Company Board pursuant to Sec-
tion 1.4(a) , (ii) the Effective Time, and (iii) the termination of this Agreement in accordance with
Article VII , unless Purchaser and Merger Sub shall otherwise consent in writing, the businesses of
the Company and its Subsidiaries shall be conducted only in the ordinary course of business consis-
tent with past practice. Without limiting the generality of the foregoing, except as (x) expressly con-
templated by this Agreement or (y) set forth on Section 5.1 of the Company Disclosure Schedule,
during the Interim Period, the Company shall not, and shall not permit any of its Subsidiaries to,
without the prior written consent of Purchaser and Merger Sub, do any of the following:

(a) amend its Certificate of Incorporation or By-Laws or any material term of any outstanding
security issued by the Company;

(b) (i) declare, set aside or pay any dividend or other distribution payable in cash, stock or prop-
erty with respect to its capital stock (other than dividends paid by wholly-owned Subsidiaries of the
Company to the Company or another wholly-owned Subsidiary of the Company), (ii) other than
pursuant to the exercise of the Company's repurchase rights with respect to unvested shares held by
individuals terminating employment or service with the Company or any Subsidiary, redeem, pur-
chase or otherwise acquire, directly or indirectly, any of its capital stock or other securities, (iii) is-
sue, sell, pledge, dispose of or encumber any (A) shares of its capital stock, (B) securities converti-
ble into or exchangeable for, or options, warrants, calls, commitments or rights of any kind to ac-
quire, any shares of its capital stock or (C) other securities of the Company or any of its Subsidiar-
ies, other than as described in Section 4.3 of the Company Disclosure Schedule, except for the issu-
ance of shares of Company Common Stock reserved for issuance on the date hereof (x) pursuant to
the exercise of currently outstanding options and related securities under the Company's Option
Plans and the acceleration of options and related securities under the Company's Option Plans as
contemplated by existing plans and agreements, and (y) upon conversions, if any, of the Company's
3.25% Convertible Senior Debentures Due 2034 issued and outstanding under that certain Inden-
ture, dated as of June 1, 2004, between the Company and U.S. Bank National Association, as trustee
or (iv) split, combine or reclassify any of its outstanding capital stock or issue or authorize or pro-

106 The Conduct of Business by the Company Pending the Merger covenant ensures that the Company will continue to operate its
business consistent with its ordinary practice. This covenant prevents the Company from taking certain actions that could adversely
affect the value of the business or that might interfere with the Purchaser or Merger Sub’s plans for the Company’s business. Section
5.1 then proceeds to define, without limiting its generality, those actions that are explicitly not allowed to be taken by the Company
without the prior written consent of both Purchaser and Merger Sub. As a general matter, this list of prohibited actions is commonly
known as a list of “negative covenants” because they include actions (or inaction) that the Company will refrain from taking without
prior written consent of the Purchaser and Merger Sub. The proscribed actions are forbidden until the earlier of (1) the time at which
the designees of the Merger Sub represent a majority of the Company’s Board of Directors; (2) the Effective Time; or (3) the termi-
nation of the Agreement in accordance with the provisions of Article VII. Thus, in essence, absent termination, the Company may
not take any of the proscribed actions since, when conditions (1) or (2) are met, management of the Company will be controlled by
Purchaser and Merger Sub.



pose the issuance of any of other securities in respect of, in lieu of or in substitution for, shares of its
capital stock;

(c) acquire or agree to acquire (i) by merging or consolidating with, or by purchasing a substan-
tial portion of the equity interests of, or by any other manner, any business or any corporation, part-
nership, joint venture, association or other business organization or division thereof or (ii) any as-
sets, including real estate, except, with respect to clause (ii) above, (A) non-exclusive licenses of IP
in the ordinary course of business consistent with past practice, (B) leasehold interests, leasehold
improvements, equipment, fixtures, initial inventory, supplies and certain other assets related to six
new store openings, but only to the extent required to be made under binding commitments in effect
as of the date hereof (the "Committed Stores™), and (C) purchases of inventory, equipment and sup-
plies in the ordinary course of business consistent with past practice;

(d) except in the ordinary course of business consistent with past practice, amend, enter into or
terminate any Company Material Contract, or waive, release or assign any material rights or claims
thereunder;

(e) transfer, lease, license, sell, mortgage, pledge, dispose of, encumber or subject to any Lien
any property or assets or cease to operate any assets, other than (i) sales of excess or obsolete assets,
(i) sales of inventory in the ordinary course of business consistent with past practice, (iii) licenses
or other dispositions of non-material IP in the ordinary course, (iv) dispositions (including assign-
ments and or subletting) of leasehold interests, together with leasehold improvements, equipment,
fixtures, inventory, supplies, and related assets, if any, of stores that are closed or proposed to be

closed as of the date hereof, and (v) other sales of assets not to exceed $500,000 in the aggregate; "’

(F) (i) enter into, amend or terminate any employment or severance agreement with or, except as
required to comply with applicable law or in accordance with the existing obligations of the Com-
pany or any of its Subsidiaries, grant any severance or termination pay to, any officer or director of
the Company or any of its Subsidiaries or (ii) hire or agree to hire any new or additional officers at
the Vice President level or above;*®

(9) except (i) as required to comply with applicable law, (ii) in accordance with the existing ob-
ligations of the Company or any of its Subsidiaries or (iii) as required by Section 2.7 of this Agree-
ment, (A) adopt, enter into, terminate, amend or increase the amount or accelerate the payment or
vesting of any benefit or award or amount payable under any Employee Plan or other arrangement
for the current or future benefit or welfare of any director, officer or employee (other than, in the
case of employees who are not officers or directors, in the ordinary course of business consistent
with past practice), (B) increase in any manner the compensation or fringe benefits of, or pay any
bonus to, any director or, other than in the ordinary course of business consistent with past practice,
officer or other employee, (C) other than benefits accrued through the date hereof and other than in
the ordinary course of business for employees other than officers or directors of the Company, pay

197 This covenant prevents the Company from leasing, selling, mortgaging or in any other way encumbering any property of the
Company. This ensures that the Company will not be able to extract the equity value in its assets and somehow use this value for the
benefit of the Company or its management. In essence, the covenant helps to ensure that the existing assets of the Company remain
as they were at the time of the Agreement and continue in that form up to the Effective Time.

198 1t is easy to see how a potential conflict of interest could arise if existing management and the board of directors were allowed to
enter into employment or other severance agreements with the Company pending the merger. Absent this covenant, management and
existing directors could enter into contracts with the Company that Purchaser and Merger Sub would have to assume (indirectly, of
course, through the ownership of the Surviving Corporation). This covenant prevents this sort of potentially nefarious conduct.



any benefit not provided for under any Employee Plan, (D) other than bonuses earned through the
date hereof and other than in the ordinary course of business consistent with past practice for em-
ployees other than officers and directors, grant any awards under any bonus, incentive, performance
or other compensation plan or arrangement or Employee Plan; provided , that there shall be no grant
or award to any Person of stock options, restricted stock, stock appreciation rights, stock based or
stock related awards, performance units, units of phantom stock or restricted stock, or any removal
of existing restrictions in any Employee Plan or agreements or awards made thereunder, or (E) take
any action to fund or in any other way secure the payment of compensation or benefits under any
employee plan, agreement, contract or arrangement or Employee Plan;

(h) (i) incur or assume any indebtedness, other than normal fluctuations consistent with past
practice in the Company's Bank Credit Agreement, (ii) incur or modify any material indebtedness or
other liability, (iii) assume, guarantee, endorse or otherwise become liable or responsible (whether
directly, contingently or otherwise) for the obligations of any other Person, except in the ordinary
course of business and consistent with past practice or (iv) except for advances or prepayments in
the ordinary course of business in amounts consistent with past practice, make any loans, advances
or capital contributions to, or investments in, any other Person (other than customary loans or ad-
vances to employees in accordance with past practice);

(i) change any accounting policies or procedures (including procedures with respect to reserves,
revenue recognition, payments of accounts payable and collection of accounts receivable) used by it
unless required by a change in applicable law or GAAP, other than the change in inventory valua-
tion method disclosed in the footnotes to financial statements contained in the 2006 Draft Form 10-
K;

(1) make any change to any of its tax accounting principles or practices with respect to Taxes of
the Company or any of its Subsidiaries;

(k) make any Tax election or change in any Tax election, amend any material Tax Returns or,
subject to Section 5.1(1) below, enter into any settlement or compromise of any material Tax liabil-
ity of the Company or its Subsidiaries;

() pay, discharge, satisfy, settle or compromise any claim, litigation, liability, obligation (abso-
lute, asserted or unasserted, contingent or otherwise) or any legal proceeding (each, a "Claim"), ex-
cept for any settlement or compromise (i) involving any Claim that has been reserved against in ac-
cordance with GAAP on the balance sheet (or footnotes thereto) in the 2006 Draft Form 10-K in an
amount not to exceed the aggregate reserve relating to all such Claims, (ii) any payment, discharge,
settlement, satisfaction or compromise of any Claim in accordance with Section 5.15 of this
Agreement or (iii) any other Claim up to an aggregate maximum of $1,000,000, including, in the
case of clauses (i) and (iii), all fees, costs and expenses associated therewith but excluding from
such amounts any contribution from any insurance company or other parties to the litigation;

(m) except as required to comply with applicable law, enter into any negotiation with respect to,
or adopt or amend in any respect, any collective bargaining agreement;*®

109 This covenant prevents the Company from entering into any CBAs. Interestingly, this covenant mirrors the previous representa-
tion of the Company that it is not a party to any CBAs and none of its employees are represented by unions. Thus, from the appear-
ance of both a representation and a covenant covering the issue of CBAs, it appears the Purchaser and Merger Sub are committed to a
union-free workforce in the Purchaser and its subsidiaries’ stores.



(n) enter into any new material agreement or arrangement with any of its officers, directors, em-
ployees or any "affiliate” or "associate™ of any of its officers or directors (as such terms are defined
in Rule 405 under the Securities Act);

(o) enter into any agreement, arrangement or contract to allocate, share or otherwise indemnify
for Taxes;

(p) enter into or consummate any sale/leaseback agreement or arrangement;

(g) make, authorize or agree to make any capital expenditures other than pursuant to the capital
expenditure budget agreed upon by the Purchaser and the Company and included as Schedule 5.1(q)
hereto;

(r) enter into an agreement containing any provision or covenant limiting the ability of the
Company or any of its Subsidiaries with respect to (i) selling any products or services of or to any
other Person, (ii) engaging in any line of business, (iii) competing with or obtaining the products or
services of any Person or limiting the ability of any Person to provide products or services to the
Company or any of its Subsidiaries or (iv) selecting, opening or operating any store in any geo-
graphical area or location;*'°

(s) terminate or fail to renew any Permit (beyond any applicable cure period) that is material to
the conduct of the businesses of the Company or any of its Subsidiaries;

(t) revalue in any material respect any of its assets, including writing-down the value of inven-
tory or writing-off notes or accounts receivable, other than in the ordinary course of business con-
sistent with past practice or as otherwise required by GAAP, and except as disclosed in the foot-
notes to the financial statements contained in the Draft 2006 Form 10-K related to revaluation of
inventory under the cost valuation method,

(u) fail to pay any Taxes or other material debts when due (without giving effect to any grace
periods) other than a reserved claim described in Section 5.1(1) above;

(v) fail to maintain in full force and effect all self-insurance and insurance, as the case may be,
currently in effect, provided that the Company shall not be deemed to be in breach of this covenant
if the failure to maintain any particular policy of insurance would not reasonably be expected to
have, individually or in the aggregate with any other policy the Company fails to maintain, a Mate-
rial Adverse Effect; ™!

(w) fail to make in a timely manner any and all filings with the SEC required to be made under
the Securities Act or the Exchange Act or the rules and regulations promulgated thereunder or any

110 This covenant in some ways appears related to the representation of the Company that it has not entered into any leases containing
a radius restriction clause. Thus, it appears to be of paramount importance to Purchaser and Merger Sub that the Surviving Corpora-
tion will be able to compete in nearly all locations regardless of the proximity to potential competitors or existing Purchaser store
locations. This may evidence a calculated plan on the part of the Purchaser and Merger Sub that foresees expansive growth in the
coming years following the Agreement and merger. Thus, this may represent an effort to avoid any agreements that might impede
such a corporate plan.

11 The insurance covenant helps to clearly establish that it is the responsibility of the Company to maintain its existing insurance
policies, which almost certainly cover the Company’s operating locations. This covenant not only helps to ensure that the Company
continues its insurance coverage, but it also ensures that in the event of any major loss there will be sufficient (assuming the insur-
ance policy is sufficient) to replace any property that could be destroyed as a result of a casualty event.



filing required under applicable law, excluding Forms 3 and 4 where the failure to so timely file will
not result in a Material Adverse Effect;'2

(x) except for the shortest allowable extensions or renewals of existing Real Property Leases
that are scheduled to expire during the Interim Period as to same, (i) amend, extend, renew, other-
wise modify or terminate or permit to expire any of the Real Property Leases, (ii) enter into any new
Real Property Lease or (iii) open any new stores;

(y) enter into an agreement, contract, commitment or arrangement to do any of the foregoing, or
to authorize, recommend, propose or announce an intention to do any of the foregoing paragraphs
(a)-(x) of this Section 5.1 ; and

(2) take any action or omit to take any action that would, or is reasonably likely to result in any
of its representations and warranties contained in this Agreement becoming untrue, or in any of the
conditions to the Merger set forth in Article VI of this Agreement not being satisfied.™*

SECTION 5.2. No Solicitations.'**

(a) The Company shall not and shall cause its Subsidiaries not to, directly or indirectly, through
any officer, director, affiliate, employee, agent, financial advisor, representative or otherwise, (a)
solicit or initiate any inquiries with respect to the submission of any Acquisition Proposal (as de-
fined below), (b) participate in any discussions or negotiations regarding, or furnish to any Person
any information with respect to, or otherwise cooperate in any way with, or knowingly assist or par-
ticipate in, facilitate or encourage, any effort or attempt by any Person to make an inquiry in respect
of or make any proposal or offer that constitutes, or may be reasonably be expected to lead to, any
Acquisition Proposal or (c) enter into any agreement or agreement in principle providing for or re-
lating to an Acquisition Proposal; provided, however,'*> that the Company may, prior to the pur-
chase of the Shares pursuant to the Offer, in response to an unsolicited bona fide written proposal
received on or after the date of this Agreement (and not withdrawn), with respect to an Acquisition
Proposal from a third party, which did not result from a breach of this Section 5.2 , furnish informa-

112 Because both the Company and the Purchaser are publicly traded entities, it is crucially important that all filings with the SEC are
made timely and completely. Not only does this help to preserve the public relations benefit to be derived from the merger, it also
ensures that the Purchaser is not buying, via the merger, an SEC investigation for failure to make required filings. Moreover, failure
by the Company to make required filings could also adversely impact accounting and other disclosure requirements, adding substan-
tial audit and other costs (in addition to potential litigation costs, fines and fees imposed by the SEC).

13 This final covenant ensures that the Company will not take any actions that could result in a representation or warranty becoming
untrue. Not only does this constrain the activities of the Company, it also helps to increase the likelihood that the representations and
warranties that the Purchaser and Merger Sub are relying upon are and will remain true in all material respects.

114 As a general matter, the No Solicitations covenant helps to ensure that the Company and its board of directors will not solicit other
entities that might become party to an Acquisition Proposal and will not participate in discussions with any entity that could lead to
another merger or purchase offer for the Company. This is generally known as a “no-shop” clause in that it prevents the Company
and its board of directors from actively soliciting rival bids to that of the Purchaser and Merger Sub. However, because of require-
ments under Delaware law (including case law), this covenant cannot be absolute. Each member of the board of directors retains
fiduciary duties to a corporation, even after the execution of a merger agreement. Thus, the No Solicitations provision is conditional.

115 Beginning with the words “provided, however”, the No Solicitations covenant is made conditional. While any acquirer would
prefer that such a covenant remain absolute, the realities of corporate law and fiduciary duties require that such a provision remain
conditional. Consequently, Section 5.2 provides the Company’s board of directors with the ability to consider unsolicited Acquisi-
tion Proposals if certain conditions are met, including a determination by the board of directors that failure to negotiate and engage in
substantive discussions would be a breach of fiduciary duties to the Company’s stockholders. See Revlon, Inc. v. MacAndrews
Holdings, Inc., 506 A.2d 173 (Del. 1985) for a discussion regarding the obligations of a board of directors when a sale of the corpora-
tion is imminent.




tion to, and negotiate, explore or otherwise engage in substantive discussions with such third party
only if, and only to the extent that (i) the Company Board, after consultation with and taking into
account the advice of its financial advisors and outside legal counsel, determines in good faith that
the Company Board would reasonably be likely to breach its fiduciary duties to stockholders under
applicable law without taking such action (ii) prior to taking such action, the Company receives
from such Person an executed confidentiality agreement having terms no more favorable than the
Confidentiality Agreement, (iii) the Company promptly provides to the Purchaser any non-public
information that is provided to the Person making such Acquisition Proposal or its representatives
which was not previously provided to the Purchaser or Merger Sub, (iv) the Company Board, after
consultation with and taking into account the advice of its financial advisors and legal counsel, de-
termines in good faith that such proposal would, if accepted, be reasonably likely to be consum-
mated, taking into account all legal, financial and regulatory aspects of the proposal and the Person
making the proposal, and (v) the proposal would, if consummated, result in a transaction that is
more favorable to Company Stockholders, from a financial point of view, than the transactions con-
templated by this Agreement (such more favorable Acquisition Proposal hereinafter referred to as a
"Superior Proposal”; provided , that for purposes of the definition of Superior Proposal, the term
Acquisition Proposal shall have the meaning assigned below, except that references to "15% or
more" shall be deemed to be references to "50% or more").

(b) The Company shall and shall cause its Subsidiaries and their respective officers, directors,
affiliates, employees, agents, financial advisors and representatives to immediately cease and cause
to be terminated any and all existing activities, discussions or negotiations with any Person con-
ducted heretofore with respect to the possibility or consideration of any Acquisition Proposal.

(c) The Company shall and shall cause its Subsidiaries to notify Purchaser and Merger Sub
promptly (but in no event later than one business day) if any proposals are received by, any infor-
mation is requested from, or any negotiations or discussions are sought to be initiated or continued
with the Company or any of its Subsidiaries, in each case in connection with any Acquisition Pro-
posal. Each notice shall contain the name of any Person making any such proposal, requesting such
information or seeking such negotiations or discussions and a summary of the material terms and
conditions of any proposals or offers and thereafter the Company shall keep Purchaser and Merger
Sub informed, on a current basis, of the status and terms of any such proposals or offers and the
status of any such discussions or negotiations.**’

(d) The Company shall and shall cause its Subsidiaries to promptly request each Person that has
heretofore executed a confidentiality agreement in connection with its consideration of acquiring

118 While the Agreement provides sufficient latitude for the Company’s board of directors to exercise their fiduciary duties, the
Agreement explicitly requires that any “Superior Proposal” must “result in a transaction that is more favorable to Company Stock-
holders, from a financial point of view” While this statement appears innocuous and might lead one to believe that any potential
bidder could offer one cent more in consideration per share and the result would be a Superior Proposal, this is not the case because
other provisions of the Agreement impose certain “break-up fees” and other costs if a Superior Proposal is ultimately accepted by the
Company’s board of directors.

117 This covenant allows the Purchaser and Merger Sub to remain informed regarding the status and terms of any competing Acquisi-
tion Proposal that the board of directors of the Company considers under the guidelines of Section 5.2 (and applicable corporate law
principles and fiduciary duties). This provides a significant advantage for Purchaser and Merger Sub because they will be able to
counter proposals made by a rival bidder and will also have full information in making any additional proposals. This information is
extremely valuable and allows the Purchaser and Merger Sub to run detailed economic analysis of not only their own proposals, but
those of any rivals, and, in addition, allows the Purchaser and Merger Sub to walk away, if necessary, with full information.



the Company or any of its Subsidiaries to promptly return or destroy all written confidential infor-
mation heretofore furnished to such Person (whether then in the possession of such Person or its
advisors or representatives) by or on behalf of the Company or any of its Subsidiaries. The Com-
pany agrees not to release any third party from or waive any provisions of confidentiality in any
confidentiality agreement to which the Company is a party or by which it is bound.

(e) The Company shall not take any action to (i) exempt any Person (other than Merger Sub,
Purchaser and their respective Affiliates) from the restrictions on "business combinations™ con-
tained in Section 203 of the DGCL™® (or any similar provision of any other Law) or otherwise
cause such restrictions not to apply, (ii) exempt any Person (other than Merger Sub, Purchaser and
their respective Affiliates) from the provisions on "control share acquisitions™ contained in any
Takeover Statute or otherwise cause such restrictions not to apply, or (iii) amend or waive the
Rights Agreement or redeem the Rights, or agree to do any of the foregoing, in each case unless
such actions are taken substantially concurrently with a termination of this Agreement pursuant to
Section 7.3(b).

() Without limiting the foregoing, it is understood that any willful violation of the restrictions
set forth in this Section 5.2 by any officer, director, affiliate, employee, agent, financial advisor or
representative of the Company or any of its Subsidiaries shall be deemed to be a breach of this Sec-
tion 5.2,

(9) For purposes of this Agreement, "Acquisition Proposal” means any inquiry, proposal, offer
or indication of interest from any Person (other than by or on behalf of Merger Sub or Purchaser)
relating to any direct or indirect acquisition or purchase (including any single or multiple-step trans-
action) of a business or assets of the Company or its Subsidiaries that constitutes a substantial por-
tion of the net revenues, net income or assets of the Company or any of its "significant subsidiaries”
(as defined in Rule 1-02 under Regulation S-X of the Securities Act) (a "Significant Subsidiary"), or
15% or more beneficial ownership (as determined pursuant to Rule 13d-3 under the Exchange Act)
of any class of equity securities of the Company or any of its Significant Subsidiaries, any tender
offer or exchange offer that if consummated would result in any Person beneficially owning (as de-
termined pursuant to Rule 13d-3 under the Exchange Act) 15% or more of any class of equity secu-
rities of the Company or any of its Significant Subsidiaries or any merger, consolidation, business
combination, recapitalization, reorganization, liquidation, dissolution or similar transaction involv-
ing the Company or any of its Significant Subsidiaries, in each case other than the transactions con-
templated by this Agreement and any transaction by the Company permitted by Section 5.1 hereof.

SECTION 5.3. Fiduciary Duties.™*®

118 See DEL. CODE. ANN. tit. 8, §203 (2007).

119 The Fiduciary Duties covenant prescribes the conditions under which the Company’s board of directors may withdraw or modify
its recommendation that the holders of Company Common Stock approve the Agreement. Specifically, Section 5.3 provides that the
Company’s board of directors may only modify or withdraw its recommendation if it determines in good faith that failure to take
such action would be a breach of fiduciary duties to the Company’s stockholders. Thus, this is a heightened standard and one that,
although there maybe some elements of objectivity, is not easily susceptible to mechanical, numbers-based tests (although, in some
situations, a competing offer may be so superior as to make the determination quite clear). Moreover, the covenant in Section 5.3
also provides the Purchaser and Merger Sub with at least five days prior written notice if the board of directors of the Company in-
tends to withdraw or modify its recommendation. Not only does this provision provide the Purchaser and Merger Sub with the op-
portunity to respond to any Superior Proposal, it also gives Purchaser and Merger Sub time to plan a public relations program in the
event the previously announced merger falls through.



(a) The Company Board shall not (a) except as set forth in this Section 5.3 or required by Rule
14(e)-2 promulgated under the Exchange Act, withdraw or modify or change in a manner adverse to
Purchaser and Merger Sub, the Company Board Recommendation, or (b) except as set forth in this
Section 5.3, approve, recommend or cause the Company to enter into any written agreement with
respect to any Acquisition Proposal. Notwithstanding the foregoing, if, at any time prior to the ear-
lier of (i) the Purchase Time or (ii) Company Stockholders' Meeting, the Company Board deter-
mines in good faith (after consultation with and taking into account the advice of its financial advi-
sors and legal counsel) that an Acquisition Proposal is a Superior Proposal (for which, in the case of
this Section 5.3(a) only, financing, to the extent required, is then represented by a bona fide com-
mitment letter), the Company Board may withdraw or modify the Company Board Recommenda-
tion in response to such Superior Proposal and terminate this Agreement in accordance with Section
7.3(b) , but only if the Company Board determines in good faith (after consultation with and taking
into account the advice of its financial advisor and legal counsel) that the Company Board would
breach its fiduciary duties to stockholders under applicable law without taking such action; provided
, however , that prior to taking such action, the Company Board shall have (1) given Purchaser and
Merger Sub at least five business days prior written notice that the Company intends to take such
action and provided Purchaser and Merger Sub with a reasonable opportunity to respond to any
such Superior Proposal (which response could include a proposal to revise the terms of the transac-
tions contemplated hereby) and (2) fully considered any such response by Purchaser and Merger
Sub and concluded that, notwithstanding such response, such Acquisition Proposal continues to be a
Superior Proposal in relation to the transactions contemplated hereby, as the terms hereof may be
proposed to be revised by such response; and provided further , that any such termination of this
Agreement shall be void and of no force or effect, unless substantially concurrently with such ter-
mination the Company pays Purchaser the fee required by Section 7.5(b) .

(b) Nothing contained in this Section 5.3 shall prohibit the Company Board from taking and dis-
closing to the stockholders of the Company a position required by Rule 14e-2(a) and Rule 14d-9
promulgated under the Exchange Act or from making any other disclosure (including a withdrawal
or modification of the Company Board Recommendation) if the Company Board determines in
good faith (after consultation with outside legal counsel) that the failure to make such disclosure
would be reasonably likely to be a breach of its fiduciary duties under applicable law; provided ,
that any disclosure other than (i) a "'stop, look and listen™ or similar communication of the type con-
templated by Rule 14d-9(f) under the Exchange Act™®, (ii) an express rejection of any applicable
Acquisition Proposal, or (iii) an express reaffirmation of its recommendation to its stockholders in
favor of the Offer and the Merger, shall be deemed to be a withdrawal of the Company Board Rec-
ommendation.

SECTION 5.4. Proxy Statement. As soon as practicable after (i) the Purchase Time, unless the
Merger is consummated in accordance with Section 253 of the DGCL as contemplated by Section
5.5(b), or (ii) a termination or expiration of the Offer that does not result in the termination of this
Agreement, the Company shall promptly prepare and file with the SEC the Proxy Statement in con-
nection with the Merger. Purchaser and Merger Sub will cooperate with the Company in connection
with the preparation of the Proxy Statement including, but not limited to, furnishing to the Company
any and all information regarding Purchaser, Merger Sub and their respective affiliates as may be
required to be disclosed therein. The Company shall give reasonable and good faith consideration to

120 gee Securities Lawyer’s Deskbook, http://www.law.uc.edu/CCL/34ActRIs/rule14d-9.html for a discussion of “stop, look and lis-
ten” communications under Rule 14d-9(f) of the Securities Exchange Act of 1934.
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any other comments made by Purchaser and Merger Sub and their counsel. The Company agrees (i)
to provide Purchaser and Merger Sub with any comments or other communications, whether written
or oral, that may be received from the SEC or its staff with respect to the Proxy Statement promptly
upon receipt thereof and prior to responding thereto and (ii) a reasonable opportunity to participate
in the response of the Company to those comments and to provide comments on that response (to
which reasonable and good faith consideration shall be given), including by participating with the
Company or their counsel in any discussions or meetings with the SEC. The Proxy Statement shall
contain the recommendation of the Company Board that the Company's stockholders approve this
Agreement and the transactions contemplated hereby. As promptly as possible after clearance by
the SEC of the Proxy Statement, the Company will cause the Proxy Statement to be mailed to its
stockholders.

SECTION 5.5. Meeting of Stockholders of the Company.

(a) Unless the Merger is consummated in accordance with Section 253 of the DGC as con-
templated by Section 5.5(b), the Company shall promptly take all action necessary in accordance
with applicable law, the Certificate of Incorporation and the By-Laws of the Company to convene
the Company Stockholders' Meeting. The stockholder vote or consent required for approval of the
Merger will be no greater than that set forth in the DGCL. The Company shall use reasonable best
efforts to solicit from stockholders of the Company proxies in favor of the Merger and shall take all
other action necessary or, in the reasonable opinion of Merger Sub, advisable to secure any vote or
consent of stockholders required by the DGCL to effect the Merger. Merger Sub and Purchaser each
agree that, at the Company Stockholders' Meeting, all of the Shares acquired pursuant to the Offer
or otherwise owned by Merger Sub or Purchaser or any of their direct or indirect Subsidiaries will
be voted in favor of the Merger.
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(b) If, following the Offer and any subsequent offering period or the exercise of the Top-Up Op-
tion, Merger Sub, Purchaser, or any other direct or indirect Subsidiary of Purchaser, shall hold at
least 90 percent of the outstanding shares of each class of capital stock of the Company, each of
Purchaser, Merger Sub and the Company shall (subject to Section 6.1 ) take all necessary and ap-
propriate action to cause the Merger to become effective, as soon as practicable after the Purchase
Time, without a meeting of stockholders of the Company, in accordance with Section 253 of the
DGCL.

SECTION 5.6. Additional Agreements. The Company, Merger Sub and Purchaser will each
comply in all material respects with all applicable laws and with all applicable rules and regulations
of any Governmental Entity in connection with its execution, delivery and performance of this
Agreement and the transactions contemplated hereby.

SECTION 5.7. Notification of Certain Matters. The Company shall give prompt notice to Pur-
chaser, and Merger Sub and Purchaser and Merger Sub shall give prompt notice to the Company,
of'? (a) the occurrence or non-occurrence of any fact, event or circumstance whose occurrence or

121 section 253 of the DGCL provides for a so-called “short-form” merger. This procedure allows a merger to occur without a vote
of stockholders when one corporation owns 90% or more of the target corporation. Section 5.5(a) provides that, if the pre-conditions
to using Section 253 of the DGCL have not been met, then the Company will convene a Company Stockholders’ Meeting to vote on
the proposed merger. See DEL. CODE. ANN. tit. 8, §253 (2007).

122 ection 5.7 provides for prompt notification from the company to Purchaser and Merger Sub if certain events occur or fail to oc-
cur. The provision is designed to ensure that both Purchaser and Merger Sub are aware of all material events occurring that could
affect the Agreement, including events that could result in a Material Adverse Effect or might cause a representation or warranty to



nonoccurrence would be likely to cause any representation or warranty contained in this Agreement
to be untrue or inaccurate in any material respect at any time from the date hereof to the Effective
Time, (b) any material failure of the Company or Merger Sub, as the case may be, or any officer,
director, employee or agent thereof, to comply with or satisfy any covenant, condition or agreement
to be complied with or satisfied by it hereunder and (c) the occurrence or non-occurrence of any
fact, event or circumstance which has or is reasonably expected to result in a Material Adverse Ef-
fect; provided, however, that the delivery of any notice pursuant to this Section 5.7 shall not limit or
otherwise affect the remedies available hereunder to the party receiving such notice.

SECTION 5.8. Access to Information.'®

(a) From the date hereof to the Effective Time, the Company shall, and shall cause its Subsidiar-
ies and their respective directors, officers, directors, employees, auditors and agents to, afford the
directors, officers, employees, environmental and other consultants, attorneys, accountants financial
advisors, representatives and agents of Purchaser and Merger Sub reasonable access during normal
business hours to its officers, employees, representatives, agents, properties, offices and other facili-
ties and to all information systems, contracts, books and records (including Tax Returns, audit work
papers and insurance policies, but excluding privileged documents or documents or information the
disclosure of which is not permitted by applicable law or order of any Governmental Entity in ac-
cordance with the written opinion of the Company's counsel, after consultation with counsel for the
Purchaser as to the nature of such excluded information), and shall furnish Purchaser and Merger
Sub with all financial, operating and other data and information that Purchaser and Merger Sub,
through their officers, employees, consultants or agents, may reasonably request. No information
received pursuant to this Section 5.8 shall affect or be deemed to modify or update any representa-
tion or warranty of the Company and its Subsidiaries contained in this Agreement.

(b) Each of Purchaser and Merger Sub agrees that it shall, and shall direct its affiliates and each
of their respective officers, directors, employees, financial advisors, consultants and agents, to hold
in strict confidence all data and information obtained by them from the Company in accordance
with the Confidentiality Agreement, which shall survive the execution an delivery of this Agree-
ment and any termination hereof pursuant to Article VII.

SECTION 5.9. Public Announcements. Purchaser, Merger Sub and the Company shall consult
with each other before issuing any press release or otherwise making any public statements or an-
nouncements with respect to the Merger and shall not issue any such press release or make any such
public statement before such consultation, except as may be required by applicable law or stock ex-
change rules, in which case the party desiring to make a public statement or disclosure shall consult
with the other parties and permit them opportunity to review and comment on the proposed disclo-
sure to the extent practicable under the circumstances.

SECTION 5.10. Approval and Consents; Cooperation.

be untrue.

123 The Access to Information covenant helps to ensure a smooth transition in laying the groundwork for the integration of the corpo-
rate businesses. The covenant ensures that the officers, directors and other agents of the Company will be reasonably available to
Purchaser and Merger Sub. Additionally, the covenant provides a mechanism for Buyer to obtain continuous and updated informa-
tion from Seller regarding the Business and the Acquired Assets that are to be acquired pursuant to the Agreement.



(a) Subject to the terms and conditions of this Agreement, prior to the Effective Time, each
party will use its reasonable best efforts'?* to take, or cause to be taken, all actions and to do, or
cause to be done, all things necessary, proper or advisable under applicable laws and regulations to
consummate the Offer, the Merger and the other transactions contemplated by this Agreement; pro-
vided, that nothing in this Section 5.10 shall require Merger Sub or Purchaser to keep the Offer
open beyond the expiration date set forth in the Offer (as it may be extended from time to time). In
furtherance and not in limitation of the foregoing, (i) to the extent required under the HSR Act, each
party hereto agrees to make an appropriate filing of a Notification and Report Form pursuant to the
HSR Act with respect to the transactions contemplated hereby as promptly as practicable, and in
substantial compliance with the requirements of the Antitrust Laws, (ii) to supply as promptly as
reasonably practicable any additional information and documentary material that may be requested
pursuant to the HSR Act and (iii) subject to Section 5.10(e) , to take all other reasonable actions
necessary, proper or advisable to (x) avoid each and every impediment under any Antitrust Law that
may be asserted by any Governmental Authority with respect to the Merger so as to enable the
Closing to occur as soon as reasonably possible, and (y) cause the expiration or termination of the
applicable waiting periods under the HSR Act, including by requesting early termination of the
waiting period provided for in the HSR Act.

(b) Each of Purchaser, Merger Sub and the Company shall use its reasonable best efforts to (i)
cooperate in all respects with each other in connection with any filing or submission and in connec-
tion with any investigation or other inquiry (including any proceeding initiated by a private party),
(if) promptly inform the other party to this Agreement of any communication received by such party
from, or given by such party to, the Antitrust Division of the Department of Justice ("DOJ"), the
Federal Trade Commission ("FTC"), or any other Governmental Entity, and of any material com-
munication received or given in connection with any proceeding by a private party, in each case re-
garding any of the transactions contemplated hereby, and (iii) permit the other party to review any
communication given by it to, and consult with each other in advance of any meeting or conference
with, any such Governmental Entity or, in connection with any proceeding by a private party, with
any other person, and to the extent permitted by such Governmental Entity or other person, give the
other party the opportunity to attend and participate in such meetings and conferences.

(c) If any objections are asserted with respect to the transactions contemplated hereby under the
HSR Act or if any suit is instituted (or threatened to be instituted) by the FTC, the DOJ or any other
applicable Governmental Entity or any private party challenging any of the transactions contem-
plated hereby as violative of the HSR Act or which would otherwise prevent, materially impede or
materially delay the consummation of the transactions contemplated hereby, each of Merger Sub,
Purchaser and the Company shall use its reasonable best efforts to resolve any such objections or
suits so as to permit consummation of the transactions contemplated by this Agreement, including
in order to resolve such objections or suits which, in any case if not resolved, could reasonably be
expected to prevent, materially impede or materially delay the consummation of the transactions
contemplated hereby.

124 Section 5.10(a) provides that the parties will use “reasonable best efforts” to ensure all actions are taken that are necessary to con-
summate the Agreement. Although this is a somewhat vague standard, a “best efforts” covenant is common in many merger agree-
ments. In addition, this particular covenant also specifically mentions that it includes the filing of all required information in relation
to the filings required by the HSR Act, an important consideration and process in many merger agreements.



(d) In the event that any administrative or judicial action or proceeding is instituted (or threat-
ened to be instituted) by a Governmental Entity or private party challenging the Merger® or any
other transaction contemplated by this Agreement, or any other agreement contemplated hereby,
each of Merger Sub, Purchaser and the Company shall cooperate in all respects with each other and
use its respective reasonable best efforts to contest and resist any such action or proceeding and to
have vacated, lifted, reversed or overturned any decree, judgment, injunction or other order,
whether temporary, preliminary or permanent, that is in effect and that prohibits, prevents or re-

stricts consummation of the transactions contemplated by this Agreement.

(e) Notwithstanding the foregoing or any other provision of this Agreement the parties hereto
understand and agree that the reasonable best efforts of any party hereto, shall not obligate Merger
Sub, Purchaser or any of their respective Affiliates to divest or otherwise hold separate (including
by establishing a trust or otherwise), or take any other action (or otherwise agreeing to do any of the
foregoing) with respect to (i) any business, asset or property that was owned by the Purchaser or its
Subsidiaries prior to the Effective Time or (ii) the Surviving Corporation's businesses, assets or
properties other than those stores set forth on that certain letter agreement between the Purchaser
and the Company, dated even date herewith and relating to this Section 5.10 .

(F) The parties shall use their respective reasonable best efforts to obtain any other consents of
third parties which are disclosed as being required under Section 4.5 of the Company Disclosure
Schedule (collectively, the "Required Approvals™) for the purposes of consummation of the transac-
tions contemplated hereby, and shall reasonably cooperate and consult with one another with re-
spect to such efforts; provided , that this Section 5.10(f) shall not require any party to pay any con-
sideration (other than customary attorneys' fees and nominal transfer or review fees) in order to ob-
tain such consents.

SECTION 5.11. Further Assurances. Subject to Section 5.10, in case at any time after the Effec-
tive Time any further action is reasonably necessary to carry out the purposes of this Agreement or
the transactions contemplated by this Agreement, the proper officers of the Company, Purchaser
and the Surviving Corporation shall take any such reasonably necessary action.

SECTION 5.12. Agreement to Defend and Indemnify.*?

(a) If any action, suit, proceeding or investigation relating hereto or to the transactions contem-
plated hereby is commenced (by a Person other than a party hereto or an Affiliate of such party),
whether before or after the Effective Time, the parties hereto agree to cooperate and use their rea-
sonable best efforts to defend against and respond thereto. Purchaser shall (and shall cause Merger
Sub and its Subsidiaries to) indemnify and hold harmless, each present and former director and offi-

125 \When opposing a proposed merger agreement, a common tactic utilized by disgruntled shareholders or other interested parties
involves seeking an injunction or other available remedy through the court system. Section 5.10(d) provides that all parties to the
Agreement will use their best efforts to oppose and, if necessary, have lifted any injunction that could effect the transaction(s) con-
tained within the Agreement.

128 Section 5.12 is a provision designed to protect the Company’s current officers and directors in the event any suit, investigation or
other action is taken with respect to the transactions contemplated by the Agreement. The provision provides that the Purchaser shall
indemnify such officers and directors to the fullest extent permitted under Delaware General Corporation Law. The provision also
provides that the Certificate of Incorporation and Bylaws of the Surviving Corporation must provide at least the same level of protec-
tion for officers and directors as those provisions currently contained in the same documents of the Company. Finally, Section 512(c)
specifically provides for a “tail” policy that is essentially additional liability insurance for officers and directors. All of these provi-
sions work in concert to ensure the Company’s current officers and directors are protected from liability arising from the transactions
contemplated by the Agreement.



cer of the Company including, without limitation, officers and directors serving as such on the date
hereof and each person who becomes prior to the Effective Time an officer or director of the Com-
pany or any of its Subsidiaries (collectively, the "Indemnified Parties") in respect of acts or omis-
sions occurring at or prior to the Effective Time to the fullest extent permitted by the DGCL or any
other applicable law or provided under the Company's Certificate of Incorporation and By-Laws in
effect on the date hereof; provided that (i) such indemnification shall be subject to any limitation
required to be imposed from time to time by applicable law; (ii) in connection with any claim as to
which indemnification is sought, neither the Company nor the Surviving Corporation shall be liable
for any settlement effected without its written consent (which consent shall not be unreasonably
withheld); and(iii) neither the Company nor the Surviving Corporation shall be obliged pursuant to
this Section 5.12 to pay the fees and disbursements of more than one counsel for all Indemnified
Parties in any single action except to the extent that, in the opinion of counsel for the Indemnified
Parties, two or more of such Indemnified Parties have an actual conflict of interest in the outcome
of such action.

(b) For six years after the Effective Time, Purchaser shall, and shall cause the Surviving Corpo-
ration and its Subsidiaries to, honor and fulfill in all respects the obligations of the Company and its
Subsidiaries under any and all indemnification agreements in effect immediately prior to the Effec-
tive Time between the Company or any of its Subsidiaries and an Indemnified Party. In addition, for
a period of six years following the Effective Time, Purchaser shall (and shall cause the Surviving
Corporation and its Subsidiaries to) cause the Certificate of Incorporation and By-Laws (and other
similar organizational documents) of the Surviving Corporation and its Subsidiaries to contain pro-
visions with respect to indemnification and exculpation that are at least as favorable as the indemni-
fication and exculpation provisions contained in the Certificate of Incorporation and By-Laws (or
other similar organizational documents) of the Company and its Subsidiaries immediately prior to
the Effective Time, and during such six year period, such provisions shall not be amended, repealed
or otherwise modified in any respect, except as required by applicable laws.

(c) In the event that the Company fails to procure the "tail" policy referred to in clause (d) be-
low, for six years after the Effective Time, the Surviving Corporation shall be required to maintain
or obtain officers' and directors' liability insurance covering the Indemnified Parties on terms and
conditions not less favorable than those in effect on the date hereof in terms of coverage and
amounts; provided , however , that in no event shall the Surviving Corporation be required to ex-
pend more than a cumulative amount for such insurance in excess of 300% of the premium set forth
in Section 5.12 of the Company Disclosure Schedule to maintain or procure insurance coverage
pursuant hereto, in which case the Surviving Corporation shall provide the greatest coverage that is
then available for 300% of such annual premium.

(d) Prior to the Effective Time, the Company shall use reasonable efforts, in consultation with
the Purchaser, to purchase tail policies to the current directors' and officers' liability insurance poli-
cies maintained on the date of this Agreement by the Company, which tail policies (i) shall not have
an aggregate premium in excess of 300% of the aggregate annual premium most recently paid by
the Company prior to the date hereof to maintain the existing policies (which amount is set forth in
Section 5.12 of the Company Disclosure Schedule), (ii) shall be effective with respect to claims
arising from facts or events that existed or occurred prior to or at the Effective Time, and (iii) shall
contain coverage that is at least as protective to such directors and officers as the coverage provided
by such existing policies (complete and accurate copies of which have been made available to the
Purchaser); provided , however , that, if equivalent coverage cannot be obtained or can be obtained



only by paying an aggregate premium in excess of 300% of such amount, the Company shall only
be required to obtain (and the Surviving Corporation shall only be required to maintain) as much
coverage as can be obtained by paying an aggregate premium equal to 300% of such amount.

(e) The obligations and liability of Purchaser, the Surviving Corporation and its Subsidiaries
under this Section 5.12 shall be joint and several*?’.

(F) The obligations under this Section 5.12 shall not be terminated, amended or otherwise modi-
fied in such a manner as to adversely affect any Indemnified Party (or any other person who is a
beneficiary under the policy referred to in paragraph (c) or (d), as applicable, above (and their heirs
and representatives)) without the prior written consent of such affected Indemnified Party or other
person who is a beneficiary under the policy referred to in paragraph (c) or (d), above (and their
heirs and representatives). Each of the Indemnified Parties or other persons who are beneficiaries
under the policy referred to in paragraph (c) or (d), as applicable, above (and their heirs and repre-
sentatives) are intended to be third party beneficiaries of this Section 5.12 , with full rights of en-
forcement as if a party thereto. The rights of the Indemnified Parties (and other persons who are
beneficiaries under the policy referred to in paragraph (c) or (d), as applicable, above (and their
heirs and representatives)) under' this Section 5.12 shall be in addition to, and not in substitution
for, any other rights that such persons may have under the Certificate of Incorporation, By-Laws or
other equivalent organizational documents, any and all indemnification agreements of or entered
into by the Company or any of its Subsidiaries, or applicable law (whether at law or in equity).

(9) In the event that Purchaser, Surviving Corporation, or any of their Subsidiaries (or any of
their respective successors or assigns) (i) consolidates with or merges into any other Person and
shall not be the continuing or surviving corporation or entity of such consolidation or merger or (ii)
transfers all or substantially all of its properties and assets to any Person, then and in each such case,
proper provision shall be made so that the continuing or surviving corporation or entity (or its suc-
cessors and assigns, if applicable), or transferee of such assets, as the case may be, shall assume the
obligations set forth in this Section 5.12 .

SECTION 5.13. Continuation of Employee Benefits. To the extent permitted under any applica-
ble law and the benefit plans of the Purchaser, each employee of the Company and its Subsidiaries
shall be given credit for all service with the Company*?® (or service credited by the Company) un-
der all employee benefit plans, programs policies and arrangements maintained by the Surviving
Corporation in which they participate or in which they become participants for purposes of eligibil-
ity, vesting and benefit accrual, including for purposes of determining (i) short-term and long-term
disability benefits, (ii) severance benefits, (iii) vacation benefits and (iv) benefits under any retire-
ment plan; provided , that credit need not be given for service to the extent such credit would result
in duplication of benefits.

SECTION 5.14. Takeover Statutes. If any Takeover Statute enacted under state or federal law
shall become applicable to the Merger or any of the other transactions contemplated hereby, each of

127 As an additional protective measure for the Company’s current officers and directors, Section 5.12(e) provides that the obligations
and liabilities of Purchaser, the Surviving Corporation and its Subsidiaries contained within Section 5.12 are joint and several. This
helps to ensure that, in the event one corporation files for bankruptcy, the obligations with respect to indemnification of the Com-
pany’s officers and directors will be fulfilled by another party to this Agreement (or the subsidiaries of the Surviving Corporation).

128 Section 5.13 is an employee-friendly provision that has been negotiated between the parties to ensure that employees of the Com-
pany that continue employment with the Surviving Corporation will be given credit in all employee benefit plans for their previous
years of service with the Company.



the Company, Purchaser and Merger Sub and the board of directors of each of the Company, Pur-
chaser and Merger Sub shall grant such approvals and take such actions as are necessary so that the
Merger and the other transactions contemplated hereby may be consummated as promptly as practi-
cable on the terms contemplated hereby and otherwise use reasonable best efforts to eliminate or
minimize the effects of such statute or regulation on the Merger and the other transactions contem-
plated hereby.

SECTION 5.15. Disposition of Litigation. In connection with any litigation which may be
brought against the Company or its directors relating to the transactions contemplated hereby, the
Company shall keep Purchaser and Merger Sub, and any counsel which Purchaser and Merger Sub
may retain at their own expense, informed of the status of such litigation and will provide Pur-
chaser's and Merger Sub's counsel the right to participate in the defense of such litigation to the ex-
tent Purchaser and Merger Sub are not otherwise a party thereto, and the Company shall not enter
into any settlement or compromise of any such stockholder litigation without Purchaser's and
Merger Sub's prior written consent, which consent shall not be unreasonably withheld or delayed.

ARTICLE VI
CONDITIONS OF MERGER!%

SECTION 6.1. Conditions to Each Party's Obligation to Effect the Merger. The respective obli-
gations of each party to effect the Merger shall be subject to the satisfaction at or prior to the Effec-
tive Time of the following conditions:

(a) Stockholder Approval. Unless the Merger is consummated pursuant to Section 253 of the
DGCL, the Merger and this Agreement shall have been approved and adopted by the affirmative
vote of the stockholders holding a majority of the outstanding shares of Company Common Stock.

(b) HSR. The applicable waiting period under the HSR Act in respect of the transactions con-
templated by this Agreement, if any, shall have expired or been terminated.

(c) No Challenge. No statute, rule, regulation, judgment, writ, decree, order or injunction shall
have been promulgated, enacted, entered or enforced, and no other action shall have been taken, in
any court of competent jurisdiction or by any Governmental Entity that in any of the foregoing
cases has the effect of making illegal or directly or indirectly restraining or prohibiting the con-
summation of the Merger.

SECTION 6.2. Additional Conditions to Obligation of the Company to Effect the Merger.
Unless the Purchaser has consummated the Offer (in which event this Section 6.2 shall become in-
applicable), the obligation of the Company to effect the Merger shall be subject to the fulfillment at

128 The Conditions to Merger (along with the representations and warranties, which are incorporated by reference into the closing
conditions) is likely to be one of the most heavily negotiated provisions in any asset purchase agreement. The importance of such
conditions is that they are conditions precedent to the each party’s obligation to close the transactions contemplated by the Agree-
ment. If one of the conditions in Article VI is not satisfied, then the affected party may refuse to close on the transaction and may
possibly terminate the Agreement pursuant to the terms of Article VII. “A party’s right to refuse to consummate the acquisition when
a closing condition remains unsatisfied” is typically referred to as a “walk right” or “out.” See COMMITTEE ON NEGOTIATED
ACQUISITIONS, AMERICAN BAR ASSOCIATION, MODEL ASSET PURCHASE AGREEMENT WITH COMMENTARY 177 (2001).

130 |f Purchaser and Merger Sub acquire 90% of the shares of stock of the Company via the Offer and Top-Up Option, then a vote of
the Company’s stockholders will not be necessary under the procedures outlined in Delaware General Corporation Law §253. See
DEL. CoDE. ANN. tit. 8, 8253 (2007).



or prior to the Effective Time of the additional following conditions, unless waived by the Com-
pany:
(a) Performance of Obligations of Merger Sub. Purchaser and Merger Sub shall have performed

in all material respects their agreements contained in this Agreement required to be performed on or
prior to the Effective Time.

(b) Representations and Warranties of Merger Sub. The representations and warranties of Pur-
chaser and Merger Sub contained in this Agreement shall be true and correct (without giving effect
to any "materiality” qualifiers set forth therein) as of the date of this Agreement and at and as of the
Effective Time with the same force and effect as if made at and as of the Effective Time (other than
those representations and warranties that address matters only as of a particular date or only with
respect to a specific period of time, which need only be true and correct as of such date or with re-
spect to such period), except where the failure of such representations and warranties to be true and
correct (without giving effect to any "materiality™ qualifiers set forth therein) would not, individu-
ally or in the aggregate, reasonably be expected to have a material adverse effect on the ability of
Purchaser and Merger Sub to consummate the transactions contemplated hereby.

SECTION 6.3. Additional Conditions to Obligations of Purchaser and Merger Sub to Effect the
Merger. Unless the Purchaser has consummated the Offer (in which event this Section 6.3 shall be-
come inapplicable), the obligations of Purchaser and Merger Sub to effect the Merger shall be sub-
ject to the fulfillment at or prior to the Effective Time of the additional following conditions, unless
waived by Purchaser and Merger Sub:

(a) Performance of Obligations of the Company and its Subsidiaries. The Company and its Sub-
sidiaries shall have performed in all material respects its agreements contained in this Agreement
required to be performed on or prior to the Effective Time.

(b) Representations and Warranties of the Company and its Subsidiaries. The representations
and warranties of the Company contained in this Agreement shall be true and correct as of the date
of this Agreement and at and as of the Effective Time with the same force and effect as if made at
and as of the Effective Time (other than those representations and warranties that address matters
only as of a particular date or only with respect to a specific period of time, which need only be true
and correct as of such date or with respect to such period), except where the failure of such repre-
sentations and warranties to be true and correct would not, individually or in the aggregate, rea-
sonably be expected to result in a Material Adverse Effect.

(c) Material Adverse Effect. No change, event or circumstance shall have occurred since the
date hereof that has a Material Adverse Effect.**

(d) Required Approvals. All Required Approvals shall have been obtained or furnished except
where the failure to obtain any such Required Approvals will not reasonably be expected to result in
a Material Adverse Effect.

ARTICLE VI

131 Section 6.3(c) conditions the obligations of the Purchaser and Merger Sub to close the transactions contemplated by the Agree-
ment on the non-occurrence of an event, change or circumstance that has a Material Adverse Effect. This is an important protection
for the Purchaser and Merger Sub that essentially operates to protect each party from events occurring in the interim period between
the execution of the Agreement and the Closing.

132 Article V11 explicitly denotes the events and circumstances that can result in a termination of the Agreement.



TERMINATION, AMENDMENT AND WAIVER

SECTION 7.1. Termination by Mutual Agreement. This Agreement may be terminated and the
Offer and the Merger may be abandoned at any time prior to the Effective Time, notwithstanding
adoption thereof by the stockholders of the Company, by mutual written consent duly authorized by
the Board of Purchaser and the Company.

SECTION 7.2. Termination by Either Purchaser or the Company. This Agreement may be ter-
minated and the Offer and the Merger may be abandoned by Purchaser or the Company:

(a) at any time prior to the Effective Time, if any court of competent jurisdiction or other Gov-
ernmental Entity shall have issued a final order, decree or ruling or taken any other final action
permanently restraining, enjoining or otherwise prohibiting the Offer or the Merger and such order,
decree, ruling or other action is or shall have become final and nonappealable (provided that the
party seeking to terminate pursuant to this Section 7.2 shall have complied with its obligations un-
der Section 5.10 and used its reasonable best efforts to have any such order, decree, ruling or other
action vacated or lifted); or

(b) if the Merger shall not have been consummated by the Outside Date™**; provided, however,

that the right to terminate this Agreement under this Section 7.2(b) shall not be available to any
party whose failure to fulfill and obligation under this Agreement has been the principal cause of, or
resulted in, the failure of the Effective Time to occur on or before the Outside Date; or

(c) the condition set forth in Section 6.1(a) shall not have been satisfied.

SECTION 7.3. Termination by the Company. This Agreement may be terminated and the Offer
and Merger may be abandoned by the Company:

(a) in accordance with, and subject to the terms and conditions of, Section 5.3(a)***; or

(b) if there shall be a breach of or failure to perform any of the Purchaser's or Merger Sub's rep-
resentations, warranties, covenants or other agreements hereunder, which breach or failure to per-
form would cause the conditions set forth in Section 6.2(a) or Section 6.2(b) to not be satisfied, and
such breach or failure to perform is not curable or, if curable, is not cured within 30 days of written
notice thereof delivered to the Purchaser; provided , that the Company shall not have the right to
terminate this Agreement pursuant to this Section 7.3(b) if the Company is then in material breach
of any of its covenants or agreements contained in this Agreement.

SECTION 7.4. Termination by the Purchaser. This Agreement may be terminated and the Offer
and Merger may be abandoned by the Purchaser, if there shall be a breach of or failure to perform
any of the Company's representations, warranties, covenants or other agreements hereunder, which
breach or failure to perform would cause the conditions set forth in Section 6.3(a) or Section 6.3(b)
to not be satisfied, and such breach or failure to perform is not curable or, if curable, is not cured

138 Section 7.2(b) provides that either the Purchaser or Company may terminate the Agreement and abandon the Merger in the event
the Merger is not consummated by the Outside Date. Section 8.4 defines “Outside Date” as June 30, 2007 (approximate four months
after the execution of the Agreement); however, this date may be extended to August 31, 2007 if certain circumstances exist, such as
a court-issued injunction or the only conditions of merger left to be fulfilled involve stockholder approval or expiration of the appli-
cable HSR Act waiting period.

134 Section 7.3(a) provides an important avenue for the Company to terminate the Agreement. It provides that the company may
terminate the Agreement in the event the fiduciary duties of the Company’s directors would require such an action (for example, the
Company’s board of directors receives a Superior Proposal). However, the Agreement provides certain consequences for the com-
pany’s termination of the Agreement under the provisions contained in Section 7.5.



within 30 days of written notice delivered to the Company; provided that the Purchaser shall not
have the right to terminate this Agreement pursuant to this Section 7.4 if the Purchaser or Merger
Sub is then in material breach of any of its covenants or agreements contained in this Agreement.

SECTION 7.5. Effect of Termination.

(@) In the event of termination of this Agreement as provided in Section 7.1, this Agreement
shall forthwith become void and there shall be no liability on the part of Purchaser, Merger Sub or
the Company or any of their respective affiliates, directors, officers, or stockholders, except (i) as
set forth in this Section 7.5 and Section 8.3 and (ii) nothing herein shall relieve any party from li-
ability for any willful breach of this Agreement.

(b) In the event that:
(i) Company shall have terminated this Agreement pursuant to Section 7.3(a); or

(ii) this Agreement is terminated by Purchaser or Company pursuant to Section 7.2(b) or Section
7.2(c) and both (x) prior to such termination, an Acquisition Proposal shall have been made to the
Company Board or the Company or publicly announced and, in each case, not irrevocably with-
drawn, or any Person shall have publicly announced an intention (whether or not conditional) to
make an Acquisition Proposal which intention has not been irrevocably withdrawn and (y) within
twelve months after the date of such termination, the Company consummates any transaction speci-

fied in the definition of "Acquisition Proposal;"**®

then in any such case, the Company shall pay Purchaser a termination fee of $15,200,000** by
wire transfer of immediately available funds to the account or accounts designated by Purchaser.
Such payment shall be made (1) concurrently with such termination in the case of a termination by
the Company pursuant to Section 7.3(a) and (2) on the first business day after the consummation of
the transaction referred to in clause (y) of Section 7.5(b)(ii) in the case of a termination fee payable
pursuant to Section 7.5(b)(ii ). For the avoidance of doubt, the Company shall not be required to pay
a termination fee pursuant to more than one clause of this Section 7.5(b). For purposes of this Sec-
tion 7.5(b), Acquisition Proposal™ shall have the meaning ascribed thereto in Section 5.2(a) except
that references in Section 5.2(a) to "15%" shall be replaced by "50%".

(c) If the Company shall have terminated this Agreement pursuant to (i) Section 7.2(b) if the
failure to satisfy the conditions set forth in Section 6.2(a) or Section 6.2(b) shall have resulted in the
Merger not occurring prior to the Outside Date or (ii) Section 7.3(b) , then, in any such case, Pur-
chaser shall pay the Company a termination fee of $4,000,000"*” within one business day following

135 Section 7.5(b) provides for a “break-up fee” to be paid by the Company to the Purchaser in the event the Company terminates the

Agreement for one of two reasons: (1) Termination pursuant to Section 7.3(a) (fiduciary duties of the Company’s board of directors);
and (2) Termination of the Agreement because of the failure of the Merger to occur by the Outside Date or failure to obtain Company
stockholder approval AND the Company accepts an alternative Acquisition Proposal by the Company’s board of directors within the

next twelve calendar months.

138 The “break-up fee” contained in Section 7.5(b) is in the amount of $15,200,000. This is a considerable sum and undoubtedly will
cause the Company’s board of directors pause when considering whether to terminate the Agreement. In effect, the “break-up fee”
and its possible imposition and payment by the Company becomes an important consideration for the Company’s board of directors
when it meets to consider an appropriate course of action consistent with such fiduciary duties. Moreover, in the context of a supe-
rior Acquisition Proposal, it becomes a crucial consideration for any potential outside bidder, since the Company’s board of directors
will have to take into account the “break-up fee” when considering any additional offer of merger.

137 Section 7.2(c) imposes a $4,000,000 “break-up fee” in the event the Company terminates the Agreement because the Merger has
not occurred as of the Outside Date or if the Company terminates the Agreement because of a breach or failure to perform of any of



such termination, in immediately available funds by wire transfer to such account or accounts as the
Company may designate in writing to the Purchaser.

(d) If the Purchaser shall have terminated this Agreement pursuant to (i) Section 7.2(b) if the
failure to satisfy the conditions set forth in Section 6.3(a) or Section 6.3(b) shall have resulted in the
Merger not occurring prior to the Outside Date or (ii) Section 7.4 , then, in any such case, the Com-
pany shall pay the Purchaser a termination fee of $4,000,000 within one business day following
such termination, in immediately available funds by wire transfer to such account or accounts as the
Purchaser may designate in writing to the Company.

(e) If both (i) the Company shall have withdrawn or modified the Company Board Recommen-
dation pursuant to Section 5.3(b) and (ii) the condition set forth in Section 6.1(a) shall not have been
satisfied, then, in any such case, the Company shall pay the Purchaser a termination fee of
$15,200,000"% within one business day following the termination of this Agreement, in immedi-
ately available funds by wire transfer to such account or accounts as the Purchaser may designate in
writing to the Company.

(F) The parties acknowledge that the termination fees set forth above constitute a reasonable es-
timate of the damages that will be suffered by reason of the termination of this Agreement and shall
be in full and complete satisfaction of any and all damages arising as a result of such termination.
The parties further acknowledge that the agreements contained in this Section 7.5 are an integral
part of the transactions contemplated by this Agreement, and that, without these agreements, the
parties would not enter into this Agreement.

SECTION 7.6. Amendment . This Agreement may be amended by the parties hereto by action
taken by or on behalf of their respective boards of directors at any time prior to the Effective Time,
whether before or after adoption of this Agreement by the stockholders of the Company; provided,
however, that, (i) after Purchaser purchases any Shares pursuant to the Offer, no amendment shall
be made which decreases the Merger Consideration, and (ii) after adoption of this Agreement by the
stockholders of the Company, no amendment may be made which by law or any applicable rule or
regulation of any stock exchange requires the further approval of the stockholders of the Company
without such further approval. This Agreement may not be amended except by an instrument in
writing signed by the parties hereto.

SECTION 7.7. Waiver . At any time prior to the Effective Time, any party hereto, by action
taken or authorized by their respective Boards of Directors, may to the extent legally allowed (i)
extend the time for the performance of any of the obligations or other acts of the other parties
hereto, (ii) waive any inaccuracies in the representations and warranties contained herein or in any
document delivered pursuant hereto, and (iii) waive compliance by the other parties with any of the
agreements or conditions contained herein, except that the Minimum Tender Condition may only be
waived by Purchaser with the prior written consent of the Company. Any such extension or waiver
shall be valid if set forth in an instrument in writing signed by the party or parties to be bound
thereby. The failure of any party to assert any rights or remedies shall not constitute a waiver of
such rights or remedies.

the Purchaser or Merger Sub’s representations, warranties, covenants or other agreements.

138 Section 7.2(e) provides for the imposition of a $15,200,000 “break-up fee” in the event the Company’s board of directors with-
draws or modifies its Company Board Recommendation and Stockholder Approval is not been obtained as required in Section 6.1(a).



ARTICLE VIII
GENERAL PROVISIONS

SECTION 8.1. Non-Survival of Representations, Warranties and Agreements.**® The represen-
tations, warranties and agreements in this Agreement shall terminate at the Effective Time or the
termination of this Agreement pursuant to Article V11, as the case may be, except for those cove-
nants and agreements contained herein that by their terms apply or are to be performed in whole or
in part after the Effective Time. The Confidentiality Agreement shall survive the execution and de-
livery of this Agreement or the termination of this Agreement in accordance with the provisions of
this Agreement, as the case may be, pursuant to its terms and conditions.

SECTION 8.2. Notices.**® All notices and other communications given or made pursuant hereto
shall be in writing and shall be deemed to have been duly given or made (i) as of the date delivered
or sent by facsimile if delivered personally or by facsimile and (ii) on the third business day after
deposit in the U.S. mail, if mailed by registered or certified mail (postage prepaid, return receipt re-
quested), in each case to the parties at the following addresses (or at such other address for a party
as shall be specified by like notice, except that notices of changes of address shall be effective upon
receipt):

(a) If to the Purchaser or Merger Sub:

550 Bowie Street

Austin, Texas 78703

Attention: Roberta Lang, General Counsel
Fax: 512-482-7217

With a copy (which shall not constitute notice) to:
Hallett & Perrin

2001 Bryan Street

Suite 3900

Dallas, Texas 75201

Attention: Bruce H. Hallett

Fax: 214-922-4170

(b) If to the Company:

1821 30th Street

1%9 Section 8.1 is an important provision because it provides that the representations, warranties and agreements contained within the
Agreement do not survive after the Effective Time (the filing of the Certificate of Merger with the Delaware Secretary of State). Asa
result of this provision, neither the Company, Merger Sub nor Purchaser can, following the Effective Time, bring any cause of action
against another party based upon the falsity of failure of any representations, warranties or other agreements contained in the Agree-
ment.

140 The Notices provision provides each party with the address and entities that should receive all official communications regarding
the Agreement. While the traditional means of giving notice has been U.S. mail, because of the speed of business and the increased
availability of instant communications, e-mail and facsimile notices are becoming more common. In this agreement, the Company,
Purchaser and Merger Sub have agreed to add facsimile transmissions as acceptable notices under the Agreement.



Boulder, Colorado 80301

Attention: Gregory Mays, Chief Executive Officer and Freya Brier,
General Counsel

Fax: 303-396-6217

With a copy (which shall not constitute notice) to:
Skadden, Arps, Slate, Meagher & Flom LLP

300 South Grand Avenue

Suite 3400

Los Angeles, California 90071

Attention: Brian J. McCarthy

Fax: 213-687-5600

SECTION 8.3. Expenses.**! Except as expressly set forth in Section 7.5, all fees, costs and ex-
penses incurred in connection with this Agreement and the transactions contemplated hereby shall
be paid by the party incurring such fees, costs and expenses; provided, however, that Purchaser and
Merger Sub, on the one hand, and the Company, on the other hand, each shall bear one-half of the
HSR Act filing fee.

SECTION 8.4. Definitions. For purposes of this Agreement, the term:

"Affiliate” of a Person means a Person that directly or indirectly, through one or more interme-
diaries, controls, is controlled by, or is under common control with, the first mentioned Person.

"Antitrust Law" shall mean the Sherman Act, as amended, the Clayton Act, as amended, the
HSR Act, the Federal Trade Commission Act, as amended, and all other federal and state statutes,
rules, regulations, orders, decrees, administrative and judicial orders, and other laws that are de-
signed or intended to prohibit, restrict or regulate actions having the purpose or effect of monopoli-
zation or restraint of trade.

"Cleanup" shall mean all actions required to: (i) clean up, remove, treat or remediate Hazardous
Materials in the indoor or outdoor environment; (ii) prevent the Release of Hazardous Materials so
that they do not migrate, endanger or threaten to endanger public health or welfare or the indoor or
outdoor environment; (iii) perform pre-remedial studies and investigations and post-remedial moni-
toring and care; or (iv) respond to any government requests for information or documents in any
way relating to cleanup, removal, treatment or remediation or potential cleanup, removal, treatment
or remediation of Hazardous Materials in the indoor or outdoor environment.

"Control"” (including the terms "controlled by" and "under common control with™) means the
possession, direct or indirect, of the power to direct or cause the direction of the management and
policies of a Person, whether through the ownership of stock, as trustee or executor, by contract,
credit arrangement or otherwise.

141 The Expenses provision recognizes that in most acquisition transactions the fees and expenses incurred by each party will be paid
by such party. In addition, however, the Expenses provision also includes an agreement by the parties that the Company, on the one
hand, and the Purchaser and Merger Sub, on the other hand, shall bear one-half of the HSR ACT filing fee.



“Confidentiality Agreement" shall mean the confidentiality letter agreement™*, dated January 8,
2007, by and between the Company and Purchaser.

"Company's Bank Credit Agreement" shall mean the Loan and Security Agreement, dated
March 31, 2005, by and among the Company, Bank of America, N.A. and the other lenders named
therein.

"Environmental Claim" shall mean any claim, action, cause of action, investigation or notice
(written or oral) by any Person alleging potential liability (including, without limitation, potential
liability for investigatory costs, Cleanup costs, governmental response costs, natural resources dam-
ages, property damages, personal injuries, or penalties) arising out of, based on or resulting from (i)
the presence, or Release, of any Hazardous Materials at any location, whether or not owned or oper-
ated by the Company or any of its Subsidiaries, or (ii) circumstances forming the basis of any viola-
tion, or alleged violation, of any Environmental Law.

"Environmental Laws" shall mean all federal, state, local and foreign laws and regulations relat-
ing to pollution or protection of the environment, including without limitation, laws relating to Re-
leases or threatened Releases of Hazardous Materials or otherwise relating to the manufacture,
processing, distribution, use, treatment, storage, Release, disposal, transport or handling of Hazard-
ous Materials and all laws and regulations with regard to record keeping, notification, disclosure
and reporting requirements respecting Hazardous Materials.

"GAAP" shall mean United States generally accepted principles and practices as in effect from
time to time and applied consistently throughout the periods involved.

"Hazardous Materials" shall mean all substances defined as Hazardous Substances, Oils, Pollut-
ants or Contaminants in the National Oil and Hazardous Substances Pollution Contingency Plan, 40
C.F.R. § 300.5, or defined as such by, or regulated as such under, any Environmental Law.

"knowledge™ shall mean the actual knowledge, after reasonable investigation, of any of the indi-
viduals identified in Section 8.4 of the Company Disclosure Schedule.

"Outside Date"*** shall mean June 30, 2007; provided, however, that if, as of June 30, 2007, ei-
ther (i) all of the conditions to the consummation of the Offer or Merger (as applicable) shall have
been satisfied other than the conditions set forth in Section 6.1(a) or Section 6.1(b) of this Agree-
ment or (ii) any court of competent jurisdiction or other Governmental Entity shall have issued an
order, decree or ruling or taken any other action restraining, enjoining or otherwise prohibiting the
Offer or the Merger (as applicable) and such order, decree, ruling or other action has not become
final and nonappealable, such date shall mean August 31, 2007.

"Person" shall mean any individual, partnership, association, joint venture, corporation, busi-
ness, trust, joint stock company, limited liability company, special purpose vehicle, any unincorpo-

42 A Confidentiality Agreement is typically negotiated at the outset of many large business transactions. Because of the nature of the
due diligence typically involved in such a transaction, it becomes extremely important, especially for the target entity, to ensure that
any confidential information disclosed during the due diligence and prior to Closing will not be used in any way should the ultimate
transaction fail to close. In the context of this Agreement, the Confidentiality Agreement is particularly important because the Com-
pany and Purchaser service the same market segments and are, in fact, competitors.

143 The Outside Date is used primarily as a date by which all closing conditions must have occurred and the transaction contemplated
by the Agreement must be closed. The Outside Date is particularly important within the provisions of Article VIl (Termination)
because failure of certain closing conditions to occur by the Outside Date may allow specified parties to terminate the Agreement.



rated organization, any other entity, a "group” of such persons, as that term is defined in Rule 13d-
5(b) under the Exchange Act, or a Governmental Entity.

"Release” shall mean any release, spill, emission, discharge, leaking, pumping, injection, de-
posit, disposal, dispersal, leaching or migration into the indoor or outdoor environment (including,
without limitation, ambient air, surface water, groundwater and surface or subsurface strata) or into
or out of any property, including the movement of Hazardous Materials through or in the air, soil,
surface water, groundwater or property.

"Tax Return” shall mean any return, report, information return or other document (including any
related or supporting information and, where applicable, profit and loss accounts and balance
sheets) with respect to Taxes.

"Taxes" shall mean (i) all taxes, charges, fees, levies or other assessments imposed by any
United States Federal, state, or local taxing authority or by any non-U.S. taxing authority, including
but not limited to, income, gross receipts, excise, property, sales, use, transfer, payroll, license, ad
valorem, liquor, value added, withholding, social security, national insurance (or other similar con-
tributions or payments) franchise, estimated, severance, stamp, and other taxes; (ii) all interest,
fines, penalties or additions attributable to or in respect of any items described in clause (i); and (iii)
any transferee liability in respect of any items described in clauses (i) or (ii) payable by reason of
contract, assumption, transferee liability, operation of Law, Treasury Regulation 1.1502-6(a) (or
any predecessor or successor thereof or any analogous or similar provision under Law).

"Treasury Regulations™ means the regulations, including temporary regulations, promulgated
under the Code, as the same may be amended hereafter from time to time (including corresponding
provisions of succeeding regulations).

SECTION 8.5. Headings.* The headings contained in this Agreement are for reference pur-
poses only and shall not affect in any way the meaning or interpretation of this Agreement.

SECTION 8.6. Severability.'* If any term or other provision of this Agreement is invalid, ille-
gal or incapable of being enforced by any rule of law, or public policy, all other conditions and pro-
visions of this Agreement shall nevertheless remain in full force and effect so long as the economic
or legal substance of the transactions contemplated hereby is not affected in any manner adverse to
any party. Upon such determination that any term or other provision is invalid, illegal or incapable

144 The Headings provision is common in acquisition and other agreements and is generally thought of as an expression by the parties
that the headings, or captions, of sections of the agreement are intended for convenience and should not affect the construction or
interpretation of the agreement. While this appears to be mere boilerplate language, it is conceivable that, in today’s world of cutting
and pasting documents by attorneys and short deadlines, a contract’s language may say one thing while a heading could contradict
such language. Thus, the Headings provision is an attempt to ensure that the actual language of the Agreement supersedes the previ-
ously formatted and included captions and headings of sections and articles.

145 A Severability provision is an extremely common, yet also extremely important provision. The Severability provision ensures
that if one provision or section of the Agreement is found to be invalid, then the rest of the Agreement shall be severable and en-
forced according to its terms. However, a proviso is provided in this Severability provision noting that clauses of the Agreement may
be severed so long as “the economic or legal substance of the transactions contemplated hereby is not affected in any matter adverse
to any party.” This provides additional protection for the parties in the event a provision or group of provisions are deemed unen-
forceable — an argument could be made that without such clauses the entire Agreement fails its essential purpose or purposes. The
provision also requires the parties to negotiate in good faith to replace any provisions that are determined to be invalid. This appears
to be a covenant of the parties to negotiate in good faith; however, what is left unsaid is particularly important, including the structure
and standards to be used in such negotiation and what the remedy of either party would be should negotiations fail (i.e. Termination,
damages, etc.).



of being enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as to
effect the original intent of the parties as closely as possible in an acceptable manner to the end that
transactions contemplated hereby are fulfilled to the maximum extent possible.

SECTION 8.7. Entire Agreement; No Third-Party Beneficiaries.**® This Agreement, the Disclo-
sure Schedules, the Confidentiality Agreement and the letter agreement referred to in Section
5.10(e) hereof, constitute the entire agreement and supersede any and all other prior agreements and
undertakings, both written and oral, among the parties, or any of them, with respect to the subject
matter hereof. Nothing in this Agreement shall confer any rights or remedies upon any person other
than the parties hereto, other than (i) the provisions of Section 5.12 hereof (and expressly excluding
Section 5.13 hereof), (ii) after the Effective Time, the rights of the holders of Company Common
Stock to receive the Merger Consideration at the Effective Time (in accordance with the provisions
of Section 2.6 hereof) and (iii) the holders of Options to receive the consideration set forth in Sec-
tion 2.7 hereof in accordance with the provisions thereof.

SECTION 8.8. Assignment.™*’ This Agreement shall not be assigned by operation of law or oth-
erwise, except that Merger Sub may assign all or any of its rights hereunder to any other wholly-
owned Subsidiary of Purchaser; provided that no such assignment shall relieve Purchaser or Merger
Sub of its obligations hereunder.

SECTION 8.9. Governing Law.*® This Agreement shall be governed by, and construed in ac-
cordance with, the laws of the State of Delaware applicable to contracts executed in and to be per-
formed entirely within that State and without regard to the conflict of law provisions thereof.

SECTION 8.10. Counterparts.**® This Agreement may be executed in one or more counterparts,
and by the different parties hereto in separate counterparts, each of which when executed shall be
deemed to be an original but all of which shall constitute one and the same agreement.

148 The Entire Agreement provision specifically provides that the Agreement itself represents the entire understanding between all
parties and that the Agreement supersedes all prior agreements and understandings of the parties. The Entire Agreement provision
appears to reinforce the traditional understanding of the parol evidence rule — that is, when an agreement appears complete on its
face, such agreement is deemed to represent the entire agreement between the parties and additional evidence regarding previous or
unwritten agreements between the parties shall not be admitted in a court of law to change the terms of a later written contract.

17 The Assignment provision provides that the Agreement cannot be assigned by operation of law or otherwise; however, it carves
out an exception for Merger Sub by providing that Merger Sub may assign all or any of its rights under the Agreement to any other
wholly-owned subsidiary of the Purchaser. This provision is necessary because the modern contract rule is that, absent an express

provision to the contrary, contract rights are freely assignable. See MURRAY, MURRAY ON CONTRACTS 8138 (3d ed. 1990).

148 This Agreement specifies that the Governing Law shall be that of the State of Delaware. In addition to the fact that both the Com-
pany and the Merger Sub are Delaware corporations, it is also reasonable to assume that the parties stipulated that Delaware law
would govern any dispute arising out of the Agreement because Delaware has a developed and sophisticated body of corporate and
transactional law.

%% The Counterparts provision is common in acquisition agreements and is used to facilitate execution of the agreement when the
required signatories are unavailable or are located in numerous locations.



SECTION 8.11. Waiver of Jury Trial.™® EACH PARTY ACKNOWLEDGES AND AGREES
THAT ANY CONTROVERSY THAT MAY ARISE UNDER THIS AGREEMENT IS LIKELY
TO INVOLVE COMPLICATED AND DIFFICULT ISSUES AND THEREFORE EACH SUCH
PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT SUCH
PARTY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION DIRECTLY
OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE
TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY. EACH PARTY CERTIFIES
AND ACKNOWLEDGES THAT (A) NO REPRESENTATIVE, AGENT OR ATTORNEY OF
ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH
OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE
FOREGOING WAIVER, (B) EACH SUCH PARTY UNDERSTANDS AND HAS CONSIDERED
THE IMPLICATIONS OF THIS WAIVER, (C) EACH SUCH PARTY MAKES THIS WAIVER
VOLUNTARILY, AND (D) EACH SUCH PARTY HAS BEEN INDUCED TO ENTER INTO
THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS IN THIS SECTION 8.11 .

SECTION 8.12. Interpretation.

(a) The table of contents®®* is for convenience of reference only, does not constitute part of this

Agreement and shall not be deemed to limit or otherwise affect any of the provisions hereof. Where
a reference in this Agreement is made to an Article, Section, Exhibit or Schedule, such reference
shall be to an Article, Section of or Exhibit or Schedule to this Agreement unless otherwise indi-
cated. For purposes of this Agreement, the words "hereof," "herein," "hereby" and other words of
similar import refer to this Agreement as a whole unless otherwise indicated. Whenever the words
"include,” "includes” or "including” are used in this Agreement, they shall be deemed to be fol-
lowed by the words "without limitation.” Whenever the singular is used herein, the same shall in-
clude the plural, and whenever the plural is used herein, the same shall include the singular, where
appropriate.

(b) No provision of this Agreement will be interpreted in favor of, or against, either party hereto
by reason of the extent to which any such party or its counsel participated in the drafting thereof or
by reason of the extent to which any such provision is inconsistent with any prior draft hereof or
thereof.

SECTION 8.13. Disclosure Generally. All of the Company Disclosure Schedule and Purchaser
Disclosure Schedule are incorporated herein and expressly made a part of this Agreement as though
completely set forth herein. All references to this Agreement herein or in any section of the Com-
pany Disclosure Schedule or Purchaser Disclosure Schedule shall be deemed to refer to this entire
Agreement, including all sections of the Company Disclosure Schedule and Purchaser Disclosure
Schedule; provided , however , that information furnished in any particular section of the Company
Disclosure Schedule or Purchaser Disclosure Schedule shall be deemed to be included in another

150 The Waiver of Jury Trial appears to be of significant importance just from its format — the entire provision is written in all caps.
The provision serves to make it clear that all parties to the Agreement are waiving their rights to a jury trial with respect to any litiga-
tion or dispute that could arise out of the Agreement. A Waiver of Jury Trial provision is common in large (and , increasingly, even
in small) transactional documents as many parties now believe other forms of dispute resolution (such as ADR, including arbitration
and mediation) are more cost effective and expeditious. While such a belief may or may not be true, what cannot be denied is the
increasingly common use of Waiver of Jury Trial provisions.

151 For ease of reading and for the sake of brevity, the table of contents to this Agreement has been deleted.



section of the Company Disclosure Schedule or Purchaser Disclosure Schedule, respectively, only
to the extent a matter in such section of the Company Disclosure Schedule or Purchaser Disclosure
Schedule is disclosed in such a way as to make its relevance to the information called for by such
other section of this Agreement reasonably apparent on its face.

SECTION 8.14 Specific Performance.*** The parties agree that irreparable damage would occur
and that the parties would not have any adequate remedy at law in the event that any of the provi-
sions of this Agreement were not performed in accordance with their specific terms or were other-
wise breached. It is accordingly agreed that the parties shall be entitled to an injunction or injunc-
tions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of
this Agreement, this being in addition to any other remedy to which they are entitled at law or in
equity.

IN WITNESS WHEREOF, each of the Company, Merger Sub and Purchaser has caused this

Agreement to be duly executed and delivered by its respective duly authorized officer, all as of the
date first above written.

WILD OATS MARKETS, INC.
By |[s|Greg Mays

Name: Greg Mays

Title:  Chairman & CEO
WFMI MERGER CO.
By |s|[Roberta Lang

Name: Roberta Lang

Title:  President
WHOLE FOODS MARKET, INC.
By |s|Glenda Chamberlain

Name: Glenda Chamberlain
Title: EVP, Chief Financial Officer

Exhibit A
CONDITIONS TO THE OFFER

Capitalized terms used in this Exhibit A and not otherwise defined herein shall have the mean-
ings assigned to them in the Agreement to which it is attached (the "Merger Agreement™).

1. Notwithstanding any other provision of the Offer or the Merger Agreement, Merger Sub shall
not be required to accept for payment or, subject to any applicable rules and regulations of the SEC,

152 1t is interesting to note that the parties have agreed to a Specific Performance provision that specifically recognizes that irreparable
damage would occur if “any of the provisions of this Agreement” were not performed by either party in accordance with the terms of
the Agreement or were otherwise breached. It should be noted that, with certain exceptions, “specific performance of a contract duty
will be granted in the discretion of the court against a party who has committed or is threatening to commit a breach of the duty.”
THE RESTATEMENT (SECOND) OF CONTRACTS 8357(1).



including Rule 14e-1(c) under the Exchange Act (relating to Merger Sub's obligation to pay for or
return tendered shares of Company Common Stock promptly after the termination or withdrawal of
the Offer), to pay for any shares of Company Common Stock tendered in connection with the Offer
and, subject to the terms of the Merger Agreement, may terminate or amend the Offer, unless, im-
mediately prior to the Expiration Date:

(a) there shall have been validly tendered in the Offer and not properly withdrawn that number
of shares of Company Common Stock (including the shares of Company Common Stock subject to
the Support Agreement), which, together with the number of Shares, if any, then owned beneficially
by Purchaser, Merger Sub and any Subsidiary or Affiliate of Purchaser or Merger Sub, taken as a
whole, constitutes at least a majority of the total number of then-outstanding shares of Company
Common Stock on a fully diluted basis (which shall mean, as of any time, the number of shares of
Company Common Stock outstanding, together with all shares of Company Common Stock (if any)
which the Company would be required to issue pursuant to any then outstanding warrants, options,
benefit plans or obligations or securities convertible or exchangeable into shares of Company
Common Stock or otherwise, but only to the extent then exercisable, other than potential dilution
attributable to the Rights on the date shares of Company Common Stock are accepted for payment
(the "Minimum Tender Condition™); and

(b) the applicable waiting period under the HSR Act in respect of the transactions contemplated
by this Agreement, if any, shall have expired or been terminated.

2. Additionally, notwithstanding any other provision of the Offer or the Merger Agreement,
Merger Sub shall not be required to accept for payment or, subject to any applicable rules and regu-
lations of the SEC, including Rule 14e-I(c) under the Exchange Act (relating to Merger Sub's obli-
gation to pay for or return tendered shares of Company Common Stock promptly after the termina-
tion or withdrawal of the Offer), to pay for any shares of Company Common Stock tendered in con-
nection with the Offer and, subject to the terms of the Merger Agreement, including Section 1.1 ,
may terminate or amend the Offer if any of the following conditions exist:

(a) there shall have been any law, decree, judgment, order or injunction, promulgated, enacted,
entered, enforced, issued or amended by any Governmental Entity that would directly or indirectly
(i) restrain, enjoin or otherwise prohibit the making or consummation of the Offer or the Merger;
(i) impose material limitations on the ability of Purchaser, Merger Sub or any of their respective
Subsidiaries or Affiliates to acquire or hold, transfer or dispose of, or effectively to exercise all
rights of ownership of, some or all of the shares of Company Common Stock, including the right to
vote the shares of Company Common Stock purchased by it pursuant to the Offer on an equal basis
with all other shares of Company Common Stock on all matters properly presented to the stock-
holders of the Company; or (iii) require, or condition any approval on, the divestiture by Purchaser,
Merger Sub or any of their respective Subsidiaries or Affiliates of any shares of Company Common
Stock, or require Merger Sub, Purchaser, the Company, or any of their respective Subsidiaries or
Affiliates to take, or condition any approval on, any action referred to in clauses (i) and (ii) of Sec-
tion 5.10(e) of the Merger Agreement, except as expressly provided therein;

(b) there shall be pending, any action, proceeding or counterclaim by any Governmental Entity
challenging the making or consummation of the Offer or the Merger or seeking, directly or indi-
rectly, to result in any of the consequences referred to in clauses (i) through (iii) of Paragraph 2(a)
above;



(c) any change, event or circumstance has occurred since the date hereof that has a Material Ad-
verse Effect;

(d) (i) the Company shall have materially breached or failed to comply in any material respect
with any of its agreements contained in the Merger Agreement or (ii) any representation or warranty
of the Company contained in the Merger Agreement shall not be true and correct except for such
breaches of representations and warranties that have not had and would not reasonably be expected
to have, individually or in the aggregate, a Material Adverse Effect as of any scheduled expiration
of the Offer (except for any representation or warranty that is expressly made as of a specified date,
in which case as of such specified date);

(e) the Merger Agreement shall have been terminated pursuant to its terms or shall have been
amended pursuant to its terms to provide for such termination or amendment of the Offer; which, in
the reasonable judgment of Purchaser or Merger Sub, in any case, makes it inadvisable to proceed
with the Offer or with acceptance for payment or payment for Shares; or

(F) the Purchaser shall not have received the required approval under the Purchaser's Bank
Credit Agreement to consummate the Offer.

The conditions set forth in Paragraphs 1 and 2 of this Exhibit A are for the benefit of Purchaser
and Merger Sub and, regardless of the circumstances, may be asserted by Purchaser or Merger Sub
in whole or in part at any applicable time or from time to time prior to the Expiration Date, except
that the conditions relating to receipt of any approvals from any Governmental Entity may be as-
serted at any time prior to the acceptance for payment of Shares, and all conditions (except for the
Minimum Tender Condition) may be waived by Purchaser or Merger Sub in its discretion in whole
or in part at any applicable time or from time to time, in each case subject to the terms and condi-
tions of the Merger Agreement and the applicable rules and regulations of the SEC. The failure of
Purchaser or Merger Sub at any time to exercise any of the foregoing rights shall not be deemed a
waiver of any such right and each such right shall be deemed an ongoing right that may be asserted
at any time and from time to time.



